IlonTaBCchKHUH IOPUIUYIHUM iIHCTUTYT
HamiomaabHOro IOPUANYIHOIO YHIBEPCUTETY
imeni Adpocaasa Myagporo

[I0JITABCBKUU
[IPABOBUU
9JACOIINC

Ne1/2022

POLTAVA LAW REVIEW




MOJTABCHKHH IOPUIMYHUMN IHCTUTYT
HAIIOHAJIBHOTI'O FOPUIMYHOI'O YHIBEPCUTETY
IMEHI SIPOCJIABA MYJPOI'O

«IloTaBCHKUU NPABOBHUI YAaCOMUC

«Poltava Law Review»

CJICKMPOHHUI HAYKOGUIL HCYPHAL
UX00UmMb YOMUPU PA3U HA PIK

Ne 1/2022

IMoaraBa
2022




PEJAKIINHA KOJIETIS:

T'os10BHMIT perakTOp

Kpununpkuii Irop €BreHoBuY, JOKTOp OPUIMYHUX HAyK, Mpodecop, CTaplInii HAyKOBUI CMiBPOOITHHK, WICH-KOPECTIOHICHT
HanionaneHoi akaziemii mpaBoBUX HayK YKpaiHu, 3aciTy>KeHUH i1 HAyKH 1 TEXHIKN YKpainu, rupektop [loaraBchKoro 1opuinaHoro
iHCTUTYTY HarioHaapHOTrO I0pUANYHOTO YHIBEpCcUTeTY iMeHi SIpociaBa Mynporo.

3acTyNMHUKH TOJI0BHOTO peJaKTopa:

I'yropoBa Haranist OnekcanapiBHa, JOKTOp IOPUANYHUX HayK, npodecop, akageMik HarioHanbHOT akaaemil MpaBoBHX HayK
VYkpaian, 3aciyxeHWid fopuct Ykpaind, mpodecop Kadeapu KpPHMIHAIBHOTO IIpaBa Ta KPUMIHAJIHHO-TIPABOBHX IHUCIHILIIH
[TonTaBCHKOTO IOPUAMYHOTO 1HCTUTYTY HamioHamsHOTO I0pHINYHOTO YHIBEPCUTETY iMeHi SpocimaBa Myaporo.

Koszauenko AHartousiii [BaHOBMY, JOKTOp IOPHOMYHMX HayK, JOLEHT, 3aBilyBad KaeIpH TCOPETHKO-TIPABOBHX IUCLUILIIH
[TonTaBCHKOTO IOPUAMYHOTO 1HCTUTYTY HamioHamsHOTO I0pHINYHOTO YHIBEPCUTETY iMeHi SpociaBa Myaporo.

Titko IBaH AHApifoBHY, TOKTOP IOPUANYHHAX HAYK, IMpodecop, 3aBiqyBad Kadeapn KpUMiHAIBHOTO MpaBa Ta KPUMiHAIBHO-
MIPAaBOBUX MUCHHUILTIH [10TaBCHKOTO FOPUAMYHOTO IHCTUTYTY HallloHaTbHOTO FOPUANYHOTO YHIBEpCUTETY iMeHi SIpociaBa Mymporo.

BignoBigaabHuii cexperap

boxko Bonomumup MukonaiioBuY, JOKTOp MOPHIMYHMX HayK, JMOLEHT, 3aBigyBauy Kadeapud KOHCTHTYLIHHOTO,
aJIMIHICTPaTHBHOTO, €KOJIOTIYHOTO Ta TPYAOBOTo mpaBa [loNTaBCHKOrO FOPUIUYHOTO IHCTUTYTY HarioHanbHOTO IOPUAMYHOTO
yHiBepcuTeTy iMeHi SIpocnaBa Myaporo.

PepakniiiHa xoJieris:

Barurina Onena MuxaiiniBHa, KaHIUIAT IOPUIMIHAX HAYK, JOIEHT, JOLEHT Kadeapu KOHCTUTYIIHHOTO, aMiHICTPAaTUBHOTO,
€KOJIOTIYHOTO Ta TPYZOBOTrO mpasa [loNTaBCEKOro IOPUAMYHOTO IHCTHTYTy HallioHambHOTO IOPHAMYHOTO YHIBEPCHTETY IMEHI
Spocnasa Mynporo.

lapamyk Bonoanmup MukonaiioBud, JOKTOp IOPHUIMYHHUX HAyK, NMpodecop, WwieH-KopecnoHaeHT HamioHanpHOI akamemii
NPaBOBUX HayK YKpaiHH, 3aciTy>KeHHUH i1 HAyKH 1 TeXHIKH YKpaiHy, 3aBigyBau kadenpy aaMiHicTpaTHBHOTO npaBa HanionansHoTo
IOPUAMYHOTO yHiBepcuTeTy iMeHi SIpocnaBa Myaporo.

Tapkyma Auapiii OnekcaHapoBHY, KaHAUIAT IOPUINYHUX HAyK, AOICHT, 3aBiAyBad Kad)eApH IUBIIBHOTO, TOCIOIAPCHKOTO i
¢inancoBoro npasa [1o1TaBCHKOr0 IOPUIUYHOTO IHCTUTYTY HallioHaIBHOTO FOPUANYHOTO YHIBEpCHTETY iMeHi SIpocaaBa Mymporo.

I'punbko Jlapuca IlerpiBHa, KaHIUAAT IOPUAMYHUX HAYK, AOLEHT, TOLUEHT Kadeapu KpUMiHAJILHOTO NpaBa Ta KPUMiHAJIbHO-
MIPAaBOBUX JUCIUILIIH [101TaBCHKOTO IOpUANYHOTO IHCTUTYTY HanioHasHOTO I0pHANYHOTO YHIBEpcuTeTY iMeHi SIpociaBa Myaporo.

Kyneiikina Iara, TOKTOp IOpUIMYHHMX HayK, JIOLEHT, KEPIBHUK HAaBYaJIbHOI MPOTpaMH IOPHAMYHOTO (axyibTeTy, Pu3bKuMii
yHiBepcuret imeni Ctpaguas (JIaTsiticeka PecrryOimika).

KyuepsiBenko Mukosa [leTpoBud, TOKTOp IOpHAMYHUX HaykK, mpodecop, akageMik HarioHanpHOT akajgeMii MpaBOBHX HaykK
VYxpainu, 3aciyxeHuid i HAyKd i TexHIKH Ykpainu, [lepmmit mpopexTop HamioHaapbHOTO IOPUAMYHOTO YHIBEPCHTETY iMEHi
Spocnasa Mynaporo.

Jlapuk T'anuna BonoaumupiBHa, JOKTOp IOPHIMYHHMX Hayk, mpodecop, 3aBinxyBau kadenpu npaBo3HaBcTBa [loiTraBchbkoro
YHIBEPCUTETY €KOHOMIKH 1 TOPTiBJIi.

Jlemenixo Onexcanap MukonaiioBuy, KaHAUIAT IOPUINYHUX HAYK, JOLEHT, MEPIIN 3aCTYMHHUK rojoBu IlonxraBcekoi ob1acHO1
panu.

[Mamrkos Biraniii MuxaiinoBud, JOKTOp IOpPUAMYHHUX HayK, mpodecop, npodecop KadeapH IHUBIIBHOTO, TOCHOAAPCHKOTO 1
¢inancoBoro npasa [losTaBcbkOro I0pUANYHOTO IHCTUTYTY HallioHaIbHOTO IOPHIMYHOTO yHIBEpCHTETY iMeHi SIpociaBa Myaporo.

[Nonxosceka InHa KocTsHTHHIBHA, KaHAWIAT IOPUAMYHMX HAyK, JOLEHT, JOLEHT Kadeapu KOHCTUTYLIHHOTO,
aJIMIHICTPaTHBHOTO, €KOJIOTIYHOTO Ta TPYAOBOTO MpaBa [loNTaBCHKOrO FOPUIMYHOTO IHCTUTYTY HarioHanbHOTo IOpHAMYHOTO
yHiBepcuTteTy imMeHi SpocnaBa Mynporo.

Iynenbka Mopr, PhD, cymis anMinictpaTussoro cyny Bepriny (®enepatusna Pecny6iika HiMeuunna).

Cunoperko Anna CepriiBHa, KaHIUAAT IOPUANYHIX HAYK, TOLEHT, HOICHT Kadeapu KOHCTHTYHIHHOTO, afMiHICTPaTHBHOTO,
€KOJIOTIYHOTO Ta TPYHOBOTo mpasa [loNTaBCHKOTO IOPHAMYHOTO iHCTUTYTY HarioHambHOTO IOPHIMYHOTO YHIBEPCHTETY iMEHi
Spocnasa Mynaporo.

Cunery6os Oner BacunboBu4, JOKTOP IOPUINYHNX HAYK, AOLEHT, TOJIOBA XapKiBChKOi 00JacHOI AepKaBHOI aaMiHiCcTpaIrii.

CroniTHii AHTOH BonomnmupoBuy, TOKTOp IOPUANYHUX HayK, Ipodecop, kepiBHUK [lonaTaBchKoi 001acHOi IPOKypaTypH.

leBunk Onexcannp CepriiioBuy, KaHAUIAT IOPUANYHUX HAYK, JOLUEHT KaeIpu LHUBIUILHOTO, FOCIOAAPCHKOTO 1 piHaHCOBOTO
npasa [loaraBchKoro opuaMYHOTO IHCTUTYTY HallioHanpHOro I0pUANYHOTO YHiBEpcuTeTy iMeHi SIpociaBa Mynporo.

Anpeca penakuiitHoi koJerii: M. [TonrraBa, 36000, mpocnekt [lepmroTpaBHEeBHT IPOCTIEKT, 5
E-mail: poltava_inst@nlu.edu.ua


mailto:poltava_inst@nlu.edu.ua

3MICT

boxko Bosogumup MukonainoBu4

[IPABOBHII MEXAHI3M B3AEMO/III OPrAHIB MICIHEBOI'O
CAMOBPIIYBAHHS I3 OPTAHAMMU JJEP2KABHOI BJIAJIU YKPATHU B
YMOBAX BOCHHOT'O CTAHY ...ttt O

bpaxuauk Anapii Anartodqiiioud, Crapokoxko Ouabra BoJsiogaumupiBHa

OBMEXYBAJIbHI 3AXOAU: IITACTABU BACTOCYBAHHA.................. 19

I'ybanoBa Oabra BasepiiBHa
POJIb TA MICHE MEJIALII V BUPIIIEHHI MEJWYHMX CIIOPIB
(KOHDJIIKTIB) .« ettt e e 40

Zub Oleksii Yuriiovych (3y6 Oaekciii FOpiiioBuy)
RE-ENGAGING ON ACCESS TO JUSTICE IN THE GAMBIA
(BIZHOBJIEHHSA JOCTYITHOCTI 1O ITIPABOCYJIJI4 B TAMBEII)............ 51

Ko3auenko AnaroJiii IBanosuu
ATPAPHA PE®OPMA ITOYATKY XX CT.TA YUACTB V II ITPOBEJIEHHI

ITOJITABCBKOI'O BEMCTBA. ..ottt {9

Kyuenaa Csitiiana BikropiBHa

I'POMAJISTHCHKE CYCITIJIbCTBO: ®IOCODCHKUN BUMIP............... 94

Muxaiitivenko Tersana OnexcanapiBua, 3adyra FOuais IOpiiBaa

[TPABO HA IMBUJIBHY BOTI'HEITAJIBHY 3BPOIO. ... 105

BIIOMOCTITIPO ABTOPIB................ooi oo 127



YIK: 352.075
ORCID: 0000-0002-3963-8461
E-mail: volodya _bozhko@ukr.net

Volodymyr M. Bozhko, Bo:xko Boaxogumup MukoJiaiioBuy,
Head at the Department of the 3aBigyBay Kadeapu KOHCTHTYIIHHOTO,
Constitutional, Administrative, aJIMiHICTPATUBHOT0, €KOJIOITYHOTO Ta
Environmental and Labour Law TPYIOBOTO TIpaBa

(Poltava Law Institute of the Yaroslav (ITonTaBCHKMH FOPUIMYHUI IHCTUTYT
Mudryi National Law University) HarionaasHOTO IOpUAMYHOTO

yHIBEpCUTETY IMeHI SpocnaBa Myaporo)

MPABOBUH MEXAHI3M B3AEMO/1f OPTAHIB MICLIEBOI'O
CAMOBPSITYBAHHA 13 OPTAHAMM JEPKABHOI BJIAJIU
YKPAIHU B YMOBAX BOEHHOI'O CTAHY

LEGAL MECHANISM OF INTERACTION BETWEEN LOCAL
GOVERNMENT AND STATE AUTHORITIES OF UKRAINE
UNDER MARTIAL LAW

AHoTanisi. Y CTaTTi IOCHIIXKYIOTECS OKPEMI aClEeKTH MPAaBOBOI'O MEXaHI3My
B3a€EMOJIIi OpraHiB JEp>KaBHOI BIaad YKpaiHM 13 OpraHaMu  MICLEBOIO
CaMOBpSIIyBaHHSI B YMOBaxX BOEHHOI'O CTaHy. AJDKE «BiffHA HOBOTO NOKOJIHHS» —
riopuaHa 3a popmMoro, aCHMETpUYHA 332 3MICTOM — CYIPOBOJIXKYETHCS 3aCTOCYBAHHIM
HE JIMIe BINCHKOBHX i, ajie ¥ OJHOYACHUM BUKOPUCTAHHSM Pi3HOMAHITHUX
MOJITHYHUX, CKOHOMIYHUX, 1HPOPMAIIMHUX Ta IOPUIAYHUX IHCTPYMEHTIB, OJTHUM 13
AKUX € 3alpOBaXKCHHSI BOEHHOTO CTaHy. 3I1MCHEHO MOPIBHSUIBHUI aHami3 3MICTY
VkaziB Ilpesunenta Ykpainu Big 26 nucronaga 2018 poxy Ne393/2018 ta Bix 24
motoro 2022 poky Ne64/2022. OxpeciaeHo iX CHOUIbHI Ta BIJIMIHHI O3HAKH.
JlocipkeHo pe3ysibTaTu peani3anii BUIEHa3BaHUX yKa3iB IVIaBH JEp’KaBU, 30KpeMa
IIOJI0 YTBOPEHHS HUM BIMCHKOBHX JE€p>KaBHUX aJMIHICTpaIliii Ta iX BIUIMB Ha

nojabline (YHKIIOHYBAHHS CUIbCHKOI, CEJUIIHOI, MIChKOI, pailoHHOI Ta 00jacHOT
S



paau, CUIbCHKOIO, CEJIUIIHOTO, MICBKOTO T'OJIOBH, BUKOHABUMX OPraHiB MiCIIEBOTO
camoBpsiAyBaHHs. OKpeMy yBary 30CEpe/KEHO Ha IMOUIYKYy MOXKJIMBHX IUISAXIB
BHPIIIEHHS KOJI31i MK YaCTHHOIO IT’ATOI0 cTarTi 78 3akony Ykpainu «IIpo miciieBe
CaMOBPSAYBaHHS B YKpaiH» Ta YaCTHHOIO TpeThoro cTtarTi 10 3akony Ykpainu «IIpo
MIPaBOBHIA PEKUM BOEHHOTO CTaHy» (B pefaxiiii 3akony Ykpainu «IIpo BHeceHHs 3MiH
710 IeAKUX 3aKOHIB YKpaiHH 010 (YHKI[IOHYBaHHS IepP:KaBHOI CITy>KOHU Ta MIiCIIEBOTO
CaMOBPSAYBaHHS y TepioJl Jii BOeHHOro cTaHy» Bif 12 TpaBus 2022 poky). Okpim
TOT'O, BUCJIOBJIIOIOTHCSI CYMHIBH 110J10 KOHCTUTYLIMHOCTI THX HOPM 3aKOHY YKpaiHH
«IIpo mpaBoBUI peKUM BOEHHOTO CTaHy», KOTp1 HaUIst0Th [Ipe3uaenTta Ykpainu ta
BepxoBny Pany VYkpaiHn NOBHOBaXEHHAMH, SIKUX HE NEpeadayeHO Yy TEeKCTI
OcHoBHOTO 3akoHy YKpaiHH. 3Bakar0uu Ha Te, 110 3aKOHU, KOTpl MPUHAMAIOTHCS B
YMOBaxX BOEHHOT'O CTaHy, HE 3aBXK]U MIAIUCYIOThCA I1aBOIO JIEP>KaBH, OKPIM TOTO, iX
3MICT 4acTO CYNEPEUYHUTh 1HIINM, CIEH1aJbHUM 3aKOHaM, 3p00JIEHO BUCHOBOK IIPO Te€,
mo YKpaiHa J0CI HE y MOBHIM Mipl BUKOPHUCTOBYE BECh MOXJIMBHMA IMOTEHIIANT
BOEHHOTO CTaHy Ta 3UCK BiJI MOXJIMBOI €()EKTUBHOI B3a€MOJIi MIXK OpraHaMu
JI€pKaBHOI BJIaJii Y KpaiHU Ta OpraHaMu MICLEBOIO CaMOBPSyBaHHS.

Ku11040Bi cj10Ba: BOEHHUH CTaH, OpraHu MICIIEBOTO CAMOBPSIIyBaHHS, OpTraHU
JIepKaBHOI BJIa/IM, BIHCHKOBI AeprkaBHi aamiHicTpali, [Ipesunent Ykpainu, BepxoBHa

Pana Ykpainu.

Summary. In the article separate aspects of the legal mechanism of interaction
of public authorities with bodies of local self-government in martial law conditions are
investigated. After all, the "war of a new generation” - hybrid in form, asymmetric in
content - is accompanied by the application not only of military actions, but also by the
simultaneous use of various political, economic, informational, and legal tools, one of
which is the introduction of martial law. A comparative analysis of the content of
Presidential Decrees Ne 393/2018 dated 26 November 2018 and Ne 64/2022 dated 24
February 2022 has been carried out. Their common and distinctive features are

outlined. The results of implementation of the above-mentioned decrees of the Head of
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State on creation by him of military state administrations and their influence on further
functioning of village, settlement, city, district and regional council, village, settlement,
city mayor, executive bodies of local self-government are investigated. Particular
attention is paid to the search of possible ways of solving the collision between the
article 78(5) of the Law of Ukraine "On Local Self-Government in Ukraine" and the
article 10(3) of the Law of Ukraine "On the Legal Regime of Martial Law" (in the
edition of the Law of Ukraine "On Amendments to Some Laws of Ukraine on the
Functioning of the State and Local Government during the Martial Law" of 12 May
2022). Moreover, there are arguments about the possible unconstitutionality of certain
norms of the Law of Ukraine "On the legal regime of martial law™ which give the
President of Ukraine and the Verkhovna Rada of Ukraine powers not stipulated in the
text of the Main Law of Ukraine. Since the laws adopted under martial law are not
always signed by the Head of State, in addition, they often contradict other, special
laws, it is concluded that Ukraine still does not make full use of the potential from the
imposed martial law due to the not always effective interaction between state
authorities and local self-government.

Key words: martial law, local government, state authorities, military state

administrations, President of Ukraine, Verkhovna Rada of Ukraine.

IMocranoBka mpoOJieMH. YK€ TOHAJ BICIM POKIB IMOCIIb TPUBA€E 30poitHa
arpecis Pociiicekoi Deneparrii npotu Ykpainu. 3a el yac, NOpyIlIyoud HOPMH Ta
MIPUHITUIT MDKHAPOJIHOTO TIpaBa, ABO- Ta 0araTOCTOPOHHI YTOJIH, arpecop aHEKCyBaB
ABtoHoMHy PecnyOniky Kpum 1 micro CeBacTomnosib, OKyIyBaB OKpeMi paiiOHH
Honenpkoi, Jlyrancekoi, XepcoHChkoi, 3amopi3bkoi obOsacteit. I xoda odiriiino,
BiIOBIHO 710 4.2 cT.1 3akony Ykpainu «IIpo 3abe3nedeHns nmpas i cBOOO rpoMaIsH
Ta MPABOBUU PEXUM HAa TUMYACOBO OKYMNOBaHIN TepuTOpii YKpainw» BiA 15 KBITHS
2014 poxy Nel207-VII, Biasik nmovarky wii okynaiii posnovascs 3 19 mororo 2014
POKy, TepeBa’kHa OUIBIIICTh MPOBITHUX BOECHHO-TIOITHYHUX €KCIIEPTIB, BINCHKOBUX

CIICLIATICTIB Ta aHAJITUKIB OJHOCTalHI B ToMy, 110 Pociiickka ®denepariis paHiiie
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posnoyana 3A1MCHIOBATH TaK 3BaHY «BIMHY HOBOTO TMOKOJIHHS» — TIOpUIHY 3a
dbopMoI0, aCHMETPUYHY 32 3MICTOM.

L5 BiifHAa CYMpPOBOKYETHCS 3aCTOCYBAaHHSAM HE JIMIIE BINCHKOBUX i, ane i
OJIHOYAaCHUM  BUKOPHCTAHHSIM  PI3HOMAHITHUX  TOJITUYHUX, EKOHOMIYHHX,
iHbOpMallIHHUX Ta IOPUAUYHUX IHCTPYMEHTIB, OJHUM 13 SKHX € 3alpOBaKCHHS
BOEHHOTO CTaHy — OCOOJIMBOTO MPABOBOTO PEXHUMY, IO BBOAUTHCS B YKpaiHi abo B
OKpeMHUX 11 MICIEBOCTIX Yy pa3l 30poiHOI arpecii uM 3arpo3u Hamaay, HeOe3NeKH
JIEp’KaBHIN HE3aJIEKHOCTI YKpaiHW, ii TEpUTOPIaJIbHIA IUIICHOCTI Ta mependadae
HaJaHHS BIAMOBIJIHUM OpraHam JEp>KaBHOI BJaJd, BICAKOBOMY KOMaH]IyBaHHIO,
BIICBKOBUM aJMIHICTpAIIisIM Ta OpraHaM MICIIEBOTO CaMOBPSTyBaHHSI TTIOBHOBAa)KCHb,
HEOOX1AHUX JIs1 BIIBEPHEHHS 3arpo3u, BijAcidi 30poiiHO1 arpecii Ta 3a0e3meyeHHs
HaI[lOHAIBHOI O€3MeKH, YCYHEHHsSI 3arpo3u HeOE3NeKH Jep>KaBHIM HEe3aJeKHOCTI
VYkpainu, i TepuTOpiaibHIi LUIICHOCTI, 8 TAKOK TUMYACOBE, 3yMOBJIEHE 3arp03010,
OOMEKEHHS KOHCTUTYLIMHMX MpaB 1 CBOOOJ JIOJMHU 1 TPOMaJsiHUHA Ta MpaB 1
3aKOHHUX THTEPECIB IOPUIUYHUX OCI0 13 3a3HAUYCHHSIM CTPOKY il IUX 0OMexeHb. To
* €(QEeKTUBHICTh B3a€EMOJIII OpraHiB MICIIEBOIO CaMOBpSIyBaHHSI 13 OpraHamu
JIep>KaBHOI BIaAu YKpaiHU B yMOBaX BOEHHOTO CTaHY — OJIHA 13 BAXKIIUBUX MEPETyMOB
IIBUJIKOT IEPEMOTH HAIIIO1 JIEPKABU Y BiiiHI.

CraH onpanoBaHHs 00paHoi NPO0JIeMATHKH, AHAJII3 OCTAHHIX MyOJiKkanin
Ta J0cJiaKeHb. OKpeMi TEOpEeTUYHI aCTIeKTH (PYHKITIOHYBaHHS TPABOBOTO MEXaHI3MY
B3a€MO/I11 OpraHiB JIEP>KABHOI BJIai YKpaiHU Ta OpraHiB MICIIEBOTO CaMOBPSI Ty BaHHSI
B yMmoBax BoeHHOro ctany  jgocmikyBaiu C.C. Anekcee, 1O.I'. bapaOamn,
A.B. bacoB, O.I'. bparenp, A.4. Kanyctin, B.Il. Komicauk, A.M. Konomii,
B.JI. Kynanos, JLI. Jletnsaunn, H.O. Manumes, JI.O. Mopo3zosa, JI.P. Hanugaiiko,
O.®. Ckakyn, T.I. Tapaxonuu, KO.M. Tomauka, M.B. IIsik, H.I'. laron Ta Oarato
1HIIMX BUeHHX. Bignaroun Hajne)xHE HAayKOBOMY 10POOKY BUIIIEHA3BAHUX JOCII1THUKIB,
MAa€EMO KOHCTATyBaTH, II0 BOHU CIPSIMOBYBAJIM CBOIO yBary 3/€01IbIIOT0 HA aHai31
TEOPETUYHUX Ta 3aKOHOAABUMX 3acaj (PYHKIIIOHyBaHHS OpraHiB MMyOJIyHOI Biaau

YKpaiHu B yMOBax BOEHHOTO CTaHYy.



Mera jgociailkeHHs — [poaHali3yBaTH  IPABO3aCTOCOBHUM  aCMEKT
GyHKIIIOHYBaHHS ~ IPaBOBOI'O  MEXaHI3My  B3a€MOii  OpraHiB  MiCI€BOTO
CaMOBPSAYBaHHS 3 OpraHaMu Jep>KaBHOI BIaAu YKpaiHU B yMOBaX BOEHHOT'O CTaHy.

Buxiaa ocHoBHoro marepiany. Te, sk repoiuHo Ta €()eKTUBHO YKpaiHCHKUI
HapoJ i AepxaBa YKpaiHa YMHATH COIPOTUB arpecopy, BUBYATUME HE OJTHE MOKOIIHHS
JOCTITHUKIB. X0UeMO MPUBEPHYTHU yBary 0 BUKOPUCTAHHS HAIIOO JIEP>KaBOIO TAKOTO
IHCTPYMEHTY, K OTOJIOLIEHHS BOEHHOIO CTaHy. AJIKE YIPOJIOBXK OCTaHHIX BOCHMHU
pOKIB B YKpaiHi Horo 3ampoBajpKyBaiud ABlyi: 26 mmcronaga 2018 poky VYka3
[Ipesunenta Ykpainu Iletpa Ilopomenka Ne393/2018 «IIpo BBeIeHHS BOEHHOTO
cTaHy B YKpaiHi» y Toi ke JieHb OyB 3aTBepkeHuit 3akonoM Ykpainu Ne 2630-VIII,
a Takox 24 mororo 2022 poky Yka3 [Ipesunenra Ykpainu Bomoaumupa 3e1€eHCbKOTO
Ne64/2022 Toro >k qHS apiiaMeHT 3aTBepAuB 3akoHOM Ykpainu «IIpo 3aTBepakeHHs
Vka3y IIpe3unenra Ykpainu «IIpo BBegeHHSI BOEHHOTO cTaHy B YKpaini» Ne2102-1X.

O0’ennye nBa BuleHa3BaH1 yka3u lIpesuaenta Ykpainu HactynHe: 1) BoeHHHIA
cTaH 3ampoBaJkyBaBcs Ha 30 110, Xxo4ya 3aKOHOJABEllb HE BCTAHOBUB I'PAHUYHHUX
OOMEXEHb TaKOro CTpPOKYy; 2) BIMCbKOBE KOMaHAYBaHHsS, pa3oM 13 OpraHaMu
BUKOHABYOI BJaJMd Ta OpraHaMH MICLEBOTO CaMOBPSIyBaHHS, YIOBHOBAaXKYBaJINCS
3ampoBa)KyBaTH ¥ 3A1MCHIOBATH 3aXOJU 1 MOBHOBAXEHHS, MepeadadyeHi 3aKOHOM
VYkpainu «IIpo npaBoBuiil pesxum BoeHHOTO cTaHy» BiJ 12 tpaBHs 2015 poky Ne 389-
VIl 3amns oboponu VYikpainu; 3) obOmacHuM, KuiBCbKi MIChKi JepKaBHUM
aAMIHICTpaIlisiM, OpraHaM MICIIEBOTO CaMOBPSIyBaHHS J0PY4Yaiocs YTBOPUTU Palu
000opoHU (TIPaBOBHI CTATyC SIKMX 3aKOHOJABYO HE BH3HAYCHUN); 4) OKpECITIOBABCS
OJIHAKOBHH TEPEeIiK KOHCTUTYIIMHUX MpaB 1 CBOOO/ JIFOJAWHH 1 TPOMAIsTHIHA, KOTPI
MO>KHA OyJ10 0OMEXKyBaTH B yMOBaX BOEHHOIO CTaHy; 5) MiHICTEPCTBO 3aKOPJOHHHUX
crpaB YKpaiHu yrmoBHOBaxyBaocs npoinopmyBatu ['enepansHoro cekperaps OOH
Ta 0QIUIHHUX 0CIO IHO3EMHUX JIepkKaB MPO BBEJACHHS B YKpaiHI BOEHHOTO CTaHy, Mpo
0oOMeKEeHHS MpaB 1 CBOOO/T JIIOIMHU 1 TPOMAJITHUHA.

Binpizustorbes BumieHa3BaHi ykasu Ilpesuaenta VYikpaiHM HacTymHUM:

1) obcTaBuHaMHM, 3a SKHX iX Oyj0 orojomieHo. Y 2018 pori BoeHHHI cTaH 0yJ10
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3ampoBaHPKEHO TICHs arpecii ImpUKOpAOHHHMX KopabiiB Pociiicekoi denepariii y
Kepuencekiii mnpotoui npotu KopabniB BiiickkoBo-Mopcebkux Cunn  Ykpainu.
Hatomicts 24 motoro 2022 poky po3movaBcsl BIIKPUTHI BOEHHUN Hamaj arpecopa 3
tepuTopii Pocii, binopyci Ta TuMuacoBo okynoBaHoi ABToHOMHOI Pecniy6iiku Kpum,
AKOMY TIEpelyBaB pakeTHUIl oOCTpin Bciei Teputopii Ykpainum; 2) Y 2018 pomi
BOEHHUH CTaH OyJo 3ampoBajpkeHo jwuine y Binuumbkii, J[oHernpkiil, 3amopi3bKii,
Jlyrancekiii, MukonaiBcekiii, Onecpkiii, CyMchbKiii, XapKiBChbKiii, XEpPCOHCHKIH, a
TakoX y UepHIriBChKii 00J1acTSIX Ta BHYTPIIIHIX BoAaxX YKpainu A30Bo-KepueHChKOT
akBatopii (1.1 3akony Ykpainu Ne 2630-VIII). Hatomicts y 2022 poiii BOeHHUI CTaH
OyJio 3ampoBa/pKeHO Ha Bcil Teputopii Ykpainu; 3) Y 2018 pori 3amia peanizarii
MIPaBOBOTO PEKUMY BOEHHOTO CTaHy HE MPUHAMAIHCS JKOJHI HOPMAaTHBHO-TIPABOBI
aKkTu, y To dac sk y 2022 pori ix 0yno BugaHo 6e3mi4. 30cepeiMMO CBOIO yBary Ha
aHai31 3MICTY KUIBKOX 13 HUX Ta MPAKTUKH iX peai3anii.

VYkazom [Ipe3unenta Ykpainu «IIpo yTBOpeHHS BIHCHKOBUX aJAMIHICTpALii» Bl
24 motoro 2022 poky Ne 68/2022 y Bcix 00JacHUX LEHTpax YKpaiHU YTBOPEHO
oOnacH1 BIMCHKOBI aaMiHICTpauii. Y 3B’S3Ky 3 iX yTBOpeHHAM, oOnacHi, KuiBchka
MICbKa JIep>KaBH1 aJIMIHICTpaIlil Ta TOJOBU IMX aJMIHICTpalliii Ha0yBalOTh CTATyCy
BIIMOBIAHUX BIMCHKOBUX AaJMIHICTpallii Ta HAYaJIbHUKIB I[MX BIMCHKOBHUX
aaminicTpaniil (.1 Ykaszy Ipesunenta Ykpainu Ne 68/2022); I'enepanbHOMy 1ITA0y
30poirinux Cun VYkpainu, rosioBam oOsacHuX, KHIBCBKOTI MiChbKOi, palfOHHHX
Jep>KaBHUX aJIMIHICTpallld JOPYYEeHO 3AIMCHUTHU BIAMOBIIHO 10 3aKOHY YKpaiHu
«IIpo nmpaBoBUIi pe’KUM BOEHHOTO CTaHY» 3aX0JId, 3yMOBJICHI YTBOPEHHSM BIICHKOBHX
aamiHicTpariit (m. 3 Ykasy rimasu nepxasu Ne 68/2022).

BuiienasBani npunucu Ykaszy Ilpesunenta Ykpainu Ne 68/2022 BianoBi1at0Th
4.4. 2, 4 cr.4 3akony Ykpainu «[Ipo mpaBoBuii pexxum BO€HHOTO cTaHy». OmHaK
Koncturyniss VYkpainn He Haginsge [lpesunenta VYkpaiHM MOBHOBaXEHHSIM
yTBOPIOBATH BIHMCHKOBI aamiHicTpalii. BigmosigHo x g0 m.28 4.1 ¢1.28 OcHOBHOTO
3akoHy VYKpaiHu, T1aBa JepKaBU MOXE JIMIIE CTBOPIOBATH y MEXKax KOIITIB,

nependaueHux y JlepkaBHoMy OropkeTi YKpaiHu, [ 3IIMCHEHHS CBOIX
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MMOBHOBAKEHb KOHCYJIBTATHUBHI, I0padl Ta 1HII JOTOMIXHI Opranu i ciryxomu. OaHak
BIMCHKOBI aaMIHICTpaIlli € Xoya W TUMYacoBUMH (BiamoBimiHO a0 4.1 cT.4
BUllleHa3BaHOTO 3akoHy VYkpaimm No 389-VIII), ane mNOBHOIIHHUMH, a HE
KOHCYJIbTATUBHUMH, OPTaHAMHU JIEPKaBHOT BJIaJIU, HA SIKI MOKJIAJECHO MOBHOBAYKEHHS
010 3MIMCHEHHS TUMYACOBUX OOMEKEHb KOHCTUTYIIMHUX TpaB 1 CBOOO JIFOAMHH 1
rpOMaJITHUHA, a TAKOXX MPaB 1 3aKOHHUX 1HTEPECIB IOPUANYHUX 0Ci0, mepeadadeHnx
ykazoM [Ipe3uaenTa Ykpainu npo BBEJCHHS BOEHHOT'O CTaHy, Ta HU3KH 1HIIUX 3aX0/11B
MIPaBOBOTO PEKUMY BOEHHOTO CTaHY.

[IpuHarigHo XxoueMo HaraaaTH, 1mo BiamosigHo 10 1. 31 4.1 ct. 106 OcHOBHOTO
3akony VYkpainu, Ilpesmaent VYkpainu 3AiHCHIOE TIOBHOB)KCHHS, BH3HAUYCHI
Konctutymiero Ykpainu. €AMHUNA OpraH KOHCTUTYLIMHOT IOPUCIUKIIT, 3A1HCHIOI0UN
TIyMaueHHs 1€l HOpMHU, C(HOpPMYJIIIOBAB MOCIIIOBHY MPABOBY MO3UIII0, BIAMOBIIHO
10 gKoi moBHOBaxkeHHs [Ipe3nneHTa YkpaiHu BU3HAYAIOTHCS BUKIIOYHO OCHOBHUM
3aKOHOM YKpaiHU 1 HE MOXYTb OyTH pO3IIMPEH] aHl 3aKOHOM Y KpaiHH, aHl OyAb-IKUM
1HITUM HOPMATHMBHO-TIPABOBMM aKTOM. Taky MO3UIliI0, 30KpeMa, BiH BTUIMB y a03.
YeTBEpTOMY TIII. 2.3 M. 2 MOTHUBYBaJIbHOT YacTUHU pimieHHss KoncturymiitHoro Cyny
VYkpaiau Big 16 Bepecus 2020 poky Ne 11- p/2020 [1]. Cxoka mpaBoBa MO3HIIis
BIJI0OpaXkeHa TaKOX y PILIEHHSIX €JMHOTO OPraHy KOHCTUTYLIMHOI ropucaukiii Big 10
kBiTHs 2003 poxy Ne 7-pri/2003, Big 7 kBiTHs 2004 poxy Ne 9-pri/2004, Big 17 rpynns
2009 poxy Ne 32- pni/2009, Bix 13 uepsus 2019 poky Ne 5-p/2019.

Bianosinno a0 4.5 cr. 78 3akony Ykpainu «IIpo micueBe camoBpslyBaHHS B
VYkpaini» Big 21 tpaBas 1997 poky Ne 280/97-BP, moBHOBaxeHHS CUIBCHKOI,
CEJIMITHOI, MICBKOI, PallOHHOI B MICTI, pallOHHOi, 00JacHOi pagul JOCTPOKOBO
NPUIMHSIOTHCS 3 IHS HAOpaHHS YMHHOCTI akToM [Ipe3uaeHTa Ykpainu nmpo yTBOpeHHs
BIJIMMOBIAHOT BIMCHKOBO-IIMBLILHOI, BiMChbKOBOI aamiHicTpanii. To x IlpesumeHt
VYkpainu, yTBopuBILIM CBOIM YKa3oM BiJ 24 moTtoro Ne 68/2022 B ycix 00iacHUX Ta
paliOHHUX [EHTpax YKpaiHu BIUCBHKOBI aJMIHICTpallli OJHOYACHO TMPHUIIMHUB
MOBHOBAKEHHS BIAMOBITHO yCiX oOiacHUX Ta palloHHuX paa. OpHak (aKTUYHO SIK

oOJyiacHi, Tak W paloOHHI pajy, iX TOJOBU JOCI MPOJOBXKYIOTh 3/1MCHIOBATH CBOI
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NOBHOBA)XEHHS, KOHKYpPYIOUM 13 HayaJlbHUKaMHM BIAMOBIAHMX  BIHCHKOBHX
aaMminicTpamiii. Hanpuknag 05 6epe3ns BigOynacs cecis JIbBIBCbKO1 001acHOT pajau
[2], 08 kBiTHS — [TonTaBchkoi 0OMacHOi pamu [3], 29 kBiTHA — BiHHUIBKOT 00J1acHOT
panu [4], a 18 tpaBHs — TepHominbCchKoi 00acHOT paau [5].

3aKoHOAaBEIlb, OYEBUAHO Oa)Kar0uX BUMPABUTH ICHYIOUE CTaHOBUIIIE, 12 TpaBHS
2022 poky 1mie Oinplie YCKIAJAHMB CUTYyalliro, NpuilHsaBIM 3akoH Ykpainu «Ilpo
BHECEHHS 3MIH [0 JESKUX 3aKOHIB YKpaiHu 1070 (YHKIIIOHYBaHHS Jep>KaBHOI
CITy>kOHM Ta MICIICBOTO CaMOBPSTyBaHHS y TIepioj Jii BoeHHOro ctany» Ne 2259-1X [6].
[um 3akoHoM YkpaiHu, 3-TOMDK 1HIIOTO, BUKJIAQJIEHO Y HOBiM pemakiii ctartio 10
3akony Ykpainu «[Ipo mpaBoBuil peXuM BOEHHOTO CTaHy», Y YaCTHHI TPETid sKoi
Terep 3a3HaueHo: «Y pas3l yTBOpeHHsS oO0JlacHOi Ta/abo paloHHOI BIHCHKOBOT
aaMIHICTpallli Ha mepioa Mii BOEHHOro cTaHy Ta mnpoTsroM 30 AHIB micis HOTo
NPUNUHEHHST YW CKAaCyBaHHsS, Yy pa3l THUMYAacOBOi OKymamii abo OTOYEHHS
aJAMIHICTPaTUBHOTO ILIEHTPY oOisacTi abo y pa3l npuilHATTS BepxoBHoro Panoro
VYkpainm 3a momanHaMm  [lpesumenta  YkpaiHM  BIAMOBIAHOTO  PIIICHHS:
1) moBHOBa)XKCHHsI Takoi 00JIacHOT Ta/ab0 paliOHHOI paau 3MIMCHIOIOTH BiAIOBITHI
oOJacH1 Ta pallOHH1 BIMICKKOBI aJIMIHICTpaIlii; 2) BUKOHABYMI amapat Takoi paloHHOI
Ta O0OJIaCHOI paau MIANOPSAKOBYETHCS HAYAJIbHUKY BIJMOBIAHOI BIHCHKOBOT
aaMiHicTparii; 3) BIAMOBIAHI paloHHI Ta OOJacHI paad HE 3A1MCHIOITH CBOI
MOBHOBAXEHHS; 4) KOMYHaJIbHI MIAMPUEMCTBA, YCTAHOBH Ta OpraHizallii, 3aCHOBaH1 Ha
0a3l MaiiHa CHUIBHOI BJIACHOCTI TEPUTOPIAIbBHUX TpoMaj paioHy abo obnacrti,
MIITOPSIKOBYIOTBCSL  BIMOBIHINA BIACHKOBIM aaMIHICTpamii; ... 7) HaYaJIbHUK
o0JyacHOT BIMCHKOBOI aJMIHICTpaIlii, HAYaJIbHUK PAiOHHOI BIMCHKOBOI aaMiHiCTparlii
3a TIOTOJDKEHHSIM 3 HAuaJIbHUKOM BIJIMOBIIHOI 00JIACHOI BIMCHKOBOI aiMiHICTparlii
MO€ YBUIBHSATH BiJi BUKOHAHHS TIOCAIOBUX OOOB’SI3KiB MPAIIBHUKIB BUKOHABYOTO
amapatry Takoi pailoHHOT Ta/abo oOmacHoi paau (sl TaKUX MpaliBHUKIB
OrOJIOUTY€ThCS MPOCTIH a00 3M1MCHIOETHCS 1X TEPEBEAEHHS Ha PIBHOZHAUYHY YU HUKIY
ocay)».

OcKUIbKHM 3aKOHOJIaBeIlb HE BHUKJIIOUMB 4. 5 cT. 78 13 3akony Ykpainu «IIpo
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MICIICBE CaMOBpsIyBaHHSI B YKpaiHi», a00 xouya O He BUKIAB il y HOBIM pejakiiii,
BWJIYYMBIIY Y HiM 3raJIKy Ipo paiOHHI Ta 00JIacH1 paju, TO IPU3BIB J10 ICHYBaHHS JIBOX
HOpPM, KOTp1 CHOpSIMOBaHI Ha PETryJIOBaHHSA OJUH 1 TUX CaMUX BIJTHOCHH, ajie Mo-
pizHoMy. To sk BupimmTH 110 Koiiziro? Ha kopucts 4. 5 cr. 78 3akony Ykpainu
«IIpo micueBe camoBpsiAyBaHHsI B YKpaiHi», un 4. 3 cT. 10 3akony Ykpainu «IIpo
MIPABOBHI PEKUM BOEHHOTO CTaHy»? HameBHO B yMOBaX BOEHHOTO CTaHy, IOYHHAIOYN
3 20 tpaBHa 2022 poky (1Hs1 HaOpaHHS YUHHOCTI 3akoHOM YKpainu Ne 2259-1X), crin
kepyBatucs 4. 3 cT. 10 3akony Ykpainu «IIpo mpaBoBuii pexXMM BOEHHOTO CTaHYy».
Ane B TakOMy BHIMAJIKy SIK OyTH 13 palOHHUMHU Ta OOJaCHUMHU pajamu, KoTpi 3 24
JIOTOTO MPUITUHUIIN CBOT MMOBHOBAYKEHHSI, HA BUKOHAHHS 4. 5 cT. 78 3akoHy YKpaiHu
«IIpo micuieBe camoBpsyBaHHs B YKpaiHi»? HaOpanHs ynHHOCTI 3aKOHOM YKpaiHu
Ne 2259-IX maino O BIZHOBHUTH iX IOBHOBakeHHS? OOHAaK, BIAMOBIIHO 10 4. 6 cT. 78
3akoHy Ykpainu «IIpo MicueBe camoBpsiIyBaHHsS B YKpaiHi», y pa3l JTOCTPOKOBOIO
MPUIMHEHHS TOBHOBAXXEHb PaJM M03a4EproBl MICLEBI BUOOPU NPHU3HAYAIOTHCA
BepxoBHoto Panoro Vkpainu He mi3Hile HIX y JEB’STHOCTOACHHUN CTPOK 3 JHS
JIOCTPOKOBOTO MPUIMHEHHS MOBHOBaXXEHb BiAMOBIAHOT paau. Illonpasaa, 3rigHo 13
9.1 cr. 19 3akony Ykpainu «IIpo mpaBoBHil peKMM BOEHHOTO CTaHy», B YMOBax
BOEHHOTO CTaHy 3a00poHse€Tbca mpoBeAeHHs BuOopiB Ilpesupenta VYkpainu,
HApOJIHUX JICMYTaTIB YKpAiHU i JIeMyTaTiB MICLIEBUX paj.

SAxio Tenep, BiAnoBiaHO 110 4. 3 ¢T. 10 3akony Ykpainu «IIpo npaBoBuii pexxum
BOEHHOI'O CTaHy» pallOHHI Ta 00J1aCHI paJv HE 3A1MCHIOBATUMYTh CBOi ITOBHOBAKEHHS
Ha Tepioa nii BOEHHOTro cTtaHy Ta mpotsaroM 30 IHIB MICAS HOTO MPUITMHEHHS YH
CKacyBaHHs, TO K OyTH 13 JIemyTaTaMu LHX paf, 13 THMYaCOBUMHU Ta MOCTIHHUMU
KOMICIsSIMA pailoHHUX Ta o0jacHuX pan? Amxke y cr. 5 3akony Ykpainu «IIpo cratyc
JIEMyTaTiB MICIIEBUX pal» C(HOpMYJIbOBAHO BHUEPITHUIN MEPETIK MOKIUBUX ITiJICTAB
U AOCTPOKOBOTO MPUNTMHEHHS TOBHOBAKEHB JICITyTaTa MICIIEBOI paau 1 TaM Hemae
Takoi MiJACTaBU, SK YTBOPEHHsS BIWCHKOBOI aaMIHICTpallii, 4 HE 3A1HCHEHHS
BIJIMOBITHOIO PaZiOI0 CBOIX TOBHOBAXKEHb. A SKIO TOBHOBKCHHS JEMyTaTiB HA

nepioJ BOEHHOTO CTaHy HE MPUIUHSAIOTHCSA, TO YOMY, BiAMOBIHO 10 1. 2 4. 3 cT. 10
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3akoHy Ykpainu «lIpo mpaBoBHil peXHMM BOEHHOIO CTaHy» amapaT palOHHOI Ta
o0lacHOI  pagu  MIANOPSIKOBYEThCS  HAYaJlbHUKY  BIAMOBIHOI  BIHCHKOBOT
aJIMiHICTpaIli, a He TOJOBI BIMOBIAHO PalOHHOI Yl 00JIacHOi paau, 3rigHo 13 1. 10
4.6 cT.55 3akony VYkpainu «IIpo MicuieBe camoBpsimyBaHHS B YKpaiHi»? Amxke
MIPABOBHIA CTaTyC palilOHHOI Y 00JIACHOI paJii HE € CYKYITHICTIO IIPaBOBUX CTATYCIB iX
nemyTtaTiB. Toi ¢akT, Mo KoJerialbHUN OpraH YMNPOJIOBXK IEBHOTO CTPOKY HE
3MIIMCHIOE CBOIX MOBHOBAXKEHb I1I€ HE CBIIYUTH MPO TE€, IO KOXKEH 13 HOro YJIeHIB
BTpauae abo HE MOXKE pealli3yBaTu CBiM MPaBOBUI CTaTyC.

BianosinHo 1o 4. 2 cr. 55 3akony Ykpainu «IIpo micueBe caMoBpsiAyBaHHS B
VYkpaini», BUKOHABUMN amapar palloHHOi, 00JlacHOT paju 31HCHIOE OopraHi3ailiiiHe,
npaBoBe, 1H(opMalliiiHe, aHaJIITUYHE, MaTeplaIbHO-TEXHIYHE 3a0e3MedYeHHs
JUSUTBHOCT1 HE JIMIIE camoi paju, aje U ii opradiB, AenyTtariB. BukoHaBumii anmapar
paau 3a0e3nedye BAKOHAHHS 3aX0/I1B 3 BIACTEKEHHS PE3yIbTaTUBHOCTI PETYISTOPHUX
aKTIB, PUIHATUX BIAMOBIIHOIO PAJIOI0, SIKIIO PIIIEHHSAM III€] pagy MOBHOBAKEHHS
010 3a0e3MeueHHsT BUKOHAHHS 3aXOMIB 3 BIJCTE)KCHHS PE3yJbTaTUBHOCTI IIMX
pPEryJISITOPHUX aKTIB HE JIEJIETOBAHO BIJAMOBIAHUM  MICIIEBUM JIEpKABHUM
aMIHICTPAITISIM.

To x mpunuHeHHs PYHKIIOHYBaHHS pallOHHOI 4M 0OJacHOI paau He Majo O
ABTOMATUYHO MPUIMUHATH (YHKLUIOHYBaHHA iX amapary. OpHak, BIAMOBIAHO 10 M. /
4. 3 cT. 10 3akony Ykpainu «IIpo mpaBoBHil peXHMM BOEHHOTO CTaHy», HayaJbHUK
00Jy1acHO1 BIMCHKOBOI aAMIHICTpallli, HaYaJIbHUK PallOHHOI BIMCHKOBOI aJMiHICTpalii
3a IIOTOJDKCHHSIM 3 HAYaJlbHMKOM BIIIOBIIHOI 00J1acCHOI BIMCHKOBOI aaMiHICTparii
MO€ YBUIBHSATH BiJi BUKOHAHHS TIOCAIOBUX OOOB’SI3KiB MPAIIBHUKIB BUKOHABYOTO
amapaTy Takoi palloHHOI Ta/abo oOmacHOoi paau (I TaKuxX MPAIiBHUKIB
OTOJIONTYETHCS MPOCTIiH a00 3MIMCHIOETRCS 1X TIEPEBECHHS Ha PIBHO3HAYHY UM HIDKUY
nocagy — 3a3HaueHo y 3akoHl Ykpainum). IllompaBna, Takum (QopMyTrOBaHHSIM
3aKOHOJABECIlb II¢ OUIbIINE CHAaHTEIWYUB. TO-TIEpIle, YBUIBHEHHS, 3aCTOCYBaHHS
3a0XO0Y€Hb, TUCIUIUIIHAPHUX CTATHEHb, MepeBeleHHs, BiamoBimHo a0 Komekcy

3aKOHIB MpO Mpaio YKpaiHu, MOXe 3A1HCHIOBATH BHUKJIIOYHO TOH OpraH, sIKOMY
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HAJaHO TMPaBO MPUUHATTA Ha poOOTy (0OpaHHS, 3aTBEPIKECHHS 1 MPU3HAYEHHS Ha
nmocajay) Jga”Horo nmnpamiBHuka. Ilo-mpyre, 1HCTUTYT «yBIUIBHEHHS BiJ] BUKOHAHHS
MPaliBHUKOM CBOiX TPYJIOBUX 000B’SI3KIB» 3aCTOCOBY€ETHCS MIOAO MPAlliBHUKIB, KOTP1
yepe3 MOBaXHI MPUYUHU (Yepe3 BUKOHAHHS HUMHU JEp>KaBHUX a00 TpOMaJICHKUX
00OB’sI3KIB, SIKIIO 33 YMHHUM 3aKOHOJABCTBOM YKpaiHW IIi OOOB’SI3KM MOXKYTh
BHUKOHYBATHUCs Yy poOOUnii yac, a mpaiiBHUKaM rapaHTyeThes, 3riaHo 13 cT. 119 K3nll
VYkpainu, 30epexeHHs MicIsl po0oTu (TIocaan) 1 CepeTHbOro 3apo0ITKY) HE MOKYTh 1X
BUKOHYBAaTH. AJle PO3KPHUBIIH y Ty>KKaX 3MICT «yBUIbHEHHSD» TAKUM YUHOM, IO «IJIs
TaKUX MPAIIBHUKIB OTOJIONIYETHCS MPOCTIM abo 3MIMCHIOETHCS iX MEpPEeBENCHHS Ha
PIBHO3HAUYHY YK HUXKUY IOCaAy», 3aKOHOJAABEIb NMEPEIIKOHKAE PO3YMIHHIO HABITH
TOT0, Y4 HA MOT0 IyMKY B yMOBaX BOEHHOI'O CTaHy anapar paioHHO1 YM 00J1acHOT paju
MOXe (YyHKLIOHYBaTH. AJKE SKIIO OrOJIOUIYEThCS MPOCTiH, TO HE BapTo M
MPOIOHYBATH MEPEBEICHHSA Ha Oy 1b-sKY [TOCaTy B anapati paan. A sKIIO MepeBeICHHS
Ha Ty YM 1HIIy noca y (OYEBH/IHO JIMILIE B aniapaTi BIAMOBIIHOI pajik) 34aTHE YHUKHYTH
IIPOCTOIO, TO SIKI K TOA1 MIAPO3/IIIN I[HOTO amapary MPOJIOBKYIOTh (DYHKI[IOHYBATH,
KOJIM cama pajia MpUMuHuIa 311MCHIOBAaTH CBOI MoBHOBaxxeHHs? [[ikaBo, un moTpiOHO
OTPUMYBATHU 3TrO/ly y MPAIIBHUKIB arapary y pasi MepeBeICHHs 1X Ha PIBHO3HAUHY YU
HIDKYY TTOCaay, a/Ke BKa3iBKH Ipo 11e HeMae y 1. 7 4. 3 ¢1. 10 3akony Ykpaiau «IIpo
MPaBOBUI PEXUM BOEHHOIO CTaHy». 3 1HIIOrO OOKY, BIAMOBIAHO 10 CTaTTl 3 3aKOHY
VYkpainu «IIpo opranizaiito TpyJOBUX BIIHOCHH B yMOBaX BOEHHOTO CTaHy» Big 15
6epe3ns 2022 poky Ne 2136-1X, B yMOBaxX BOEHHOT'O CTaHy Taka 3rojia He 000B’sI3KOBa.
OpHak, sIK TOC1AOBHO HAroJIOMIYIOTh y CBOIX po3’sicHeHHsAX HalioHanbHe areHTCTBO
VYkpainu 3 muTaHb AepKaBHOI ciyxOu [/] Ta MiHICTEpCTBO PO3BUTKY TpoMaja Ta
teputopiii Ykpainu [8], 3akon Ykpainu Ne 2136-1X Ha mocamoBux 0ci® MiCIieBOTo
CaMOBpSyBaHHS TOIIMPIOETHCS BUKIIOYHO B TIA YacTHHI, SIKa HE BpEryJibOBaHa
cretiayibHuM ~ 3akoHoM  Ykpainum  «IIpo cmyx0y B opraHax MiCIEBOTrO
caMmoBpsityBaHHs» Bif 7 yepBHS 2001 poxy Ne 2493-III. A BigmosiaHo a0 4. 3 cT. 10
3akony Ykpainu Ne 2493-111 y pa3i HeoOX1THOCTI, 3a 3r0JI0I0 CTOPiH, TOcaa0Ba ocoda

MICLIEBOI'O CAMOBPSJIyBaHHS MOXK€ OyTH MepeBelleHa Ha PIBHO3ZHAYHY YU HUKIY
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nocaay abo mocajay paJHUKa 4d KOHCYJIbTaHTa 0€3 KOHKYPCHOTO BiOODY.

Xo4eMO TaKOoXX MPHUBEPHYTH yBary A0 TOrO, IO AOCHIIHKYBaHI HAMH HOPMHU
3akony Ykpainu Ne 2259-1X, npuitustoro 12 tpasast 2022 poky, HacHpas/ii JOCTIBHO
Oynmu BimoOpaxkeHi y 3akoHi YkpaiHu «lIpo BHeceHHS 3MiH 10 AESKUX 3aKOHIB
VYkpainu 1100 3a0e3nedeHHss KePOBAHOCTI JEP>KaBOI0 B YMOBAaX BOEHHOTO CTaHy»,
npuitaitomy 24 6epesns 2022 poky i mignucanoro ['omoBoro BepxoBuoi Pamu
VYkpainu 09 kBitHs [9]. Onnak [Ipe3uneHt Ykpainu A0Ci He BipearyBas Ha 1ieil 3aKoH
VYkpainu xogHUM dYWHOM. lle 3yMOBIIO€ dYeproBe MHTAHHA: SIKI HACHIAKH Mae
3YMOBUTU Taka Oe3disuibHICTH? Apke BiAMOBLAHO 70 cT. 94 Koncturyii Ykpainu
[Ipe3unent Ykpainu NpoTsIrom I’ ITHAALSTH JIHIB MICJISI OTPUMAHHS 3aKOHY IIJIITUCY€E
Horo, Oepy4u 10 BUKOHAHHS, Ta OPIIIIMHO ONPUIIIOIHIOE HOT0 a00 MOBEPTAE 3aKOH 31
CBOIMH BMOTHBOBaHUMHU 1 chopmylibOBaHMMH Tpomno3uiiisiMu 10 BepxoBHoi Paau
VYkpainu 1 MOBTOPHOTO po3riany. Y pasi ko [lpesunent Ykpainu npotsrom
BCTAQHOBJICHOTO CTPOKY HE TIOBEpHYB 3aKOH JJsi TMOBTOPHOTO PO3TJSAY, 3aKOH
BBaXKa€Tbcs cxBajieHUM [Ipesunentom Ykpainu 1 Mae OyTy mianucanuii Ta oQimiiiHo
OTNIPUJTFOTHEHHU.

BucHoBkn Ta mnpomo3uuii. IIpoBeseHe MOCTIKEHHS CBITIYUTH, IO HaIa
Jiep’kaBa TMOKU-II0 HE Yy MOBHIA MIpl BUKOPUCTOBYE BECh IMOTEHI[Iad MOMXJIHBOI
e(eKTUBHOT B3a€EMOJIi MDK OpraHaMu JEp>KaBHOI BJIaJu YKpaiHU Ta OpraHamu
MICLIEBOTO CaMOBPSIIyBaHHSI B yMOBaX BOEHHOTO CTaHy. X0UE€MO TaKOX HaroJIOCUTH
Ha TOMY, III0 aCUMETPUYHA BiifHA 3yMOBIIIO€ HEOOXIAHICTh Cy4acHUX JAepKaB OyTu
TOTOBUMH JI0 «BEJICHHS OOMOBHX JIii1» HE JUIIE Ha TOJISX, 1€ BEAYyThCS BOEHHI OaTaii,
ayne 1 y BipTyanbHOMY, iHGOpMAIITHOMY TPOCTOPAX, Y TICUXOJIOTIYHIN Ta, 3BICHO X, Y
IOpUIMYHIN TUTomKMHI. ToMy HaI3BHYaliHO BaXIMUBO PETEIbHO (HOPMYIIIOBATH
3araJrHO000B’ I3KOB1 MTPaBUJIa MMOBEIHKY, a0u 3a0e3neunTr e)eKTHBHE PETYTIOBAHHS

CyCHUIbHMX B1IHOCHUH. Lle 0c00JIMBO BaKIIMBO B yMOBaX BOEHHOT'O CTaHYy.
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IHIACTABHU 3ACTOCYBAHHA

RESTRICTIVE MEASURES: GROUNDS FOR APPLICATION

AHoTamiss. Y CTaTTi HaJaHO BU3HAYEHHS OOMEXYBAJIBHUX 3aXOMdIB J10
KPUBJHUKA SK CKJIQJ0BOi YaCTHHU CHUCTEMH CIICIAbHUX 3aXOJIB IIOA0 MPOTHIIT
JOMalTHbOMY HAaCHJIbCTBY, 1[0 BU3HAYA€THCS BIAMOBIAHO 10 3akoHy Ykpainu «IIpo
3ano0iraHHs Ta NPOTUAII0 TIOMAITHBOMY HAaCHIJIbCTBY», K1 3aCTOCOBYIOTHCS Y MEXax
KpUMIHAJIBHOI IOpUCAMKIli. KpiM TOro, mPOBOIUTHCA PO3MEXKYBAHHS TOHSTH
«OOMEXyBaJbHI 33aX0AW», «OOMEXYBalbHI MPUIUCH», «TEPMIHOBUN 3a00pOHHUN
OPUMNKC» TMpPU TIAYMAuy€HHI BIAMOBIAHUX HOpM. JloBoauThes, 1m0 OOMEXyBallbHI
3axonu, Bu3HaueHi y KpuminampHOMy Koaekci VYkpaiHm Ta KpumiHambHO
npouecyanbHoMmy kozaekcl Ykpainu (nam - KK Vkpainum ta KIIK Vkpainu) He €
TOTOXKHUMH 4epe3 Te, 10 MAIOTh OKpeMi BIAMIHHOCTI Y (hopmax mposiBy Ta mifcTaBax
3acToCyBaHHA. BcTaHOBIEHO MifICTaBy 3aCTOCYBaHHSI OOMEKYBAJIbHHUX 3aXO0/IIB 32 CT.

91-1 KK Vkpainu yepe3 anami3 ii ckiaagoBux. BuzHaueHo, mo ¢gakTudHa CKJIaJ0Ba

19



MIJICTaBU 3aCTOCYBaHHS OOMEXKYBAJIbHUX 3aXOIB IMOJIATa€ y TOMY, IO BIJIMOBIIHI
3aX0AM 3aCTOCOBYIOTHCS B 1HTepecax mnoreprijoro. Ilpu mpboMy AOBOIUTHCA, LIO
AyMKa TOTEPIIOT0 HE € BU3HAYAIBHOIO ISl CyIdy, NMPHU BUPIMICHHI MUTAHHS PO
HEOOX1IHICTh 3aCTOCYBaHHS OOMEXKYBAJIbHUX 3aXOMIB. 3alpONOHOBAHO BUIUIATH
MaTepiaabHO-TIPaBOBY ITiICTABY, KA MICTUTh JIBa €JICMEHTH, a CaMe: SKiCHO-0CO0JIMBI
KpUMIHAIbHI MTPABOMOPYIICHHS Ta CYKYIHICTh 3aX0/IiB IEP>KaBHOTO pearyBaHHs, sKi
peanizyrThes 10 0COOH, SIKa BUMHUIIA BIJTIOBIIHE IMOCATaHHS. Y MeXax JTOCTIHKEHHS
MEpIIOro 3 BHU3HAYEHUX EJIEMEHTIB MaTeplajibHO-NIPaBOBOi CKJIAJ0BOI I1JICTaBH
3aCTOCYBaHHS OOMEXYBAJIbHUX 3aXOJ[IB JIOBOJUTHCS MOMHUIKOBICTb BUKOPHUCTAHHS
TEPMIHY «3JI0YMH». BKa3zyeThcs, IO 1032 MeXaMU IPaBOBOTO PETYJIIOBAHHS
3QJIMIIAIOTHCS KPUMIHAIbHI TMPOCTYNKH, HHU3KAa 3 SKUX MOXe OyTH MOB’s3aHA 3
JIOMAIlIHIM HAacUJILCTBOM. [IpONOHY€THCS HOPMATHBHO 3aKPIMUTH KOHCTPYKIIIO
«KpUMiHAJIBHE MPABOMOPYIICHHS, OB’ sI3aHE 3 JOMAITHIM HAaCHJIBCTBOM». B Mexax
JOCIIJKEHHSI JIPYroro 3 BU3HAYEHUX EJIEMEHTIB MaTepialibHO-IIPaBOBOI CKJIAJOBOI
MiJICTAaBM 3aCTOCYBaHHS OOMEXYBaJIbHUX 3aXOJIB 3IIHCHIOEThCA aHali3 ¢Gopm
JIEp’)KaBHOTO pearyBaHHsS y MeXaxX peamizamii SKuX MOXKINBE 3aCTOCYBaHHS
oOMEXyBaJbHUX 3aXOJliB, a caMme: IOKapaHHS, 3BUILHEHHS BiJ TOKapaHHS Ta
3BUIBHEHHS  BiJ]  KpPUMIHAJIBbHOI  BiAmoBigaibHOCTI.  HalOymo  mojanbiioro
OOTpYHTYBaHHS Te, 10 OOMEXYyBajbHI 3aX0JM MOXKYTh OyTH 3aCTOCOBaHI JIUIIE Y
BUIAJKaX 3aCy/DKEHHS OCOOM JI0 OCHOBHOIO TOKAapaHHS 13 MOAAJIBIIAM HOTO
BIIOYBaHHSIM y BUIJIAJI TPOMAJCBKMX pOOIT, BUIPABHUX POOIT, CIIyKOOBOIrO
0OME>KEHHS JIJIsl BINCHKOBOCITYKOOBIIIB. Pa3oM 13 TuM, 3a3Ha4a€ThCs, 110 3 OTJISAY Ha
HAsSBHICTh MIUPOKUX MEX THTEPHIpETallii 3MICT TIOHSTTS «TIOKapaHHs, HE OB’ I3aHOTO
3 M030aBJICHHSIM BOJI», 110 BUKOPUCTOBY€EThes Y 4. 1 cT. 91-1 KK Ykpainu notpelye
YTOYHEHHS IUISIXOM BKa31BKH Ha MEPENTIK TUX MMOKAPaHb.

KurouoBi ciioBa: oOMexyBaibHi 3aX01, 00MEXYBaJIbHI IPUITKCH, TEPMIHOBUI
3a00pOHHMI TIPUMKC, JOMAIIHE HACWIBCTBO, KpPHUMIHAJIIBHE MPaBONOPYIICHHS

OB’ sI3aHE 13 JJOMAIIIHIM HACUJIbCTBOM.
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Summary. The article defines restrictive measures against the perpetrator as part
of a system of special measures to combat domestic violence, as defined in the Law of
Ukraine "On Prevention and Combating Domestic Violence", which are applied within
criminal jurisdiction. In addition, a distinction is made between the concepts of
"restrictive measures"”, "restrictive regulations", "urgent prohibition order" in the
interpretation of the relevant rules. It turns out that the restrictive measures defined in
the Criminal Code and the CPC are not identical due to the fact that there are some
differences in the forms of manifestation and grounds for application. The basis for the
application of restrictive measures under Art. 91-1 of the Criminal Code through the
analysis of its components. It is determined that the actual component of the grounds
for the application of restrictive measures is that the relevant measures are applied in
the interests of the victim. It is proved that the opinion of the victim is not decisive for
the court, when deciding on the need to apply restrictive measures. It is proposed to
distinguish the substantive legal basis, which contains two elements, namely:
qualitative and special criminal offenses and a set of measures of state response, which
are implemented to the person who committed the offense. As part of the study of the
first of the identified elements of the substantive component of the basis for the
application of restrictive measures, the erroneous use of the term "crime" is proved. It
Is pointed out that criminal offenses remain outside the scope of legal regulation, some
of which may be related to domestic violence. It is proposed to normatively enshrine
the structure "criminal offense related to domestic violence". Within the study of the
second of the identified elements of the substantive component of the basis for the
application of restrictive measures is an analysis of forms of state response within the
implementation of which may apply restrictive measures, namely: punishment, release
from punishment and release from criminal liability. It is concluded that restrictive
measures can be applied only in cases of sentencing a person to the main punishment
with its subsequent serving in the form of community service, correctional labor,
service restrictions for servicemen. However, it is noted that given the wide range of

interpretation, the meaning of the term "non-custodial punishment™ used in Part 1 of
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Art. 91-1 of the Criminal Code needs to be clarified by indicating the list of those
punishments.
Key words: restrictive measures, restrictive prescriptions, urgent prohibition

order, domestic violence, criminal offense related to domestic violence.

IMocranoBka mnpodjemu. Kousenuis Pagum €Bpommu mnpo 3amobiranHs
HAaCHUJIbCTBY CTOCOBHO JKIHOK 1 JIOMAallHbOMY HAaCHJILCTBY Ta OOpOTHOY 13 IUMH
apumiamu  (CtaMOyJibcbka  KOHBEHIs1)) €  0a30BUM  MIKHApOJIHO-TIPAaBOBUM
JIOKYMEHTOM, SIKHW BCTAHOBJIFOE IPUHIIUITN Ta HAMIPSIMKH JIEPKABHOI IMMOJITUKH Y cepi
3amo0iraHHsl  BIJMOBIIHUM  CYCHIJIbHO-HEOE3MEYHUM  MPOSIBAM  TOBEJIIHKH.
BrnpoBamkeHHsI MOJ0KEHh BKA3aHOI KOHBEHIIT BITYM3HSHUM 3aKOHOIABIIEM OYJiO
3MIACHEHO LUISIXOM NpUHHATTA 3akoH Ykpainu «IIpo 3amoOiraHHs Ta NPOTHUIIIO
JOMalTHhOMY HAaCHIJIBCTBY)» Ta BHECEHHSM JOMOBHEHbB 1 3MIH Y HU3KY KOJCKCIB.

Pazom 13 THM, HEOOXIZHO pO3YMITH, IO 33 €(PEKTUBHOI MPOTHUIL
JIOMAIlIHbOMY HACUJILCTBY Ma€ OyTH BUPOOJCHHM e()EeKTUBHUN MEXaHI3M, SKHM
CKJIaJIa€ThCs 13 3aX0/11B 13 3aM00IraHHS IOMAIlIHbOMY HACHJIHCTBY Ta MOJA0JAHHS HOTO
HachiakiB. CyTTeBY poJyib Y IIbOMY BIAITpalOTh 3aXOJU JEPKaBHOTO MPHUMYCY, IO
MalTh pPEal30BYBaTUCS y MeXaxX KPUMIHAIBHOI IOPUCIOUKINI, MOBa WHIE IMpo
3aCTOCYyBaHHSA 0OMEKYBaJIbHUX 3aXO0/1B 10 KPUBIHUKA, siK1 iependayeHi Hopmamu KK
ta KIIK Ykpainu. OgHak He JUBJISYHCH HA X ICHYBaHHS, € HU3KA MPOOJIEM, sIKI CTOSTh
Ha 3aBaJil HaJIeXKHIN peanizallii npodIaKTUKY y 1ii cdepi.

Cran onpaunoBaHHs 00paHOI MPO0JIEMATHKHU, AHAJII3 OCTAHHIX MyOJiKalii
Ta Jd0CHilKeHb. [IpoGiemMu permaMeHTanii MTPaBOBOTO MEXaHI3MYy MPOTHIL
JIOMAIlIHbOMY HaCWJIbCTBY JOCHTh IIMPOKO BHUCBITJIIOIOTHCS Yy TMPaBOBIA Haylli.
3o0kpema, UM nutanHs npuausm ysary: Jdyaopos O.0., Titko 1. A., XaBpontok M.1.,
XapuronoBa O.B. Tomo. KpiM Toro, nutaHHs MO0 OKPEMHUX CKJIQJOBUX IIiJICTaB
3aCTOCYBaHHA O0OMEXYBAJIbHUX 3aXO1B BUCBITJIIOIOTHCS Yy MpalsiX TaKUX HAYKOBIIIB

ak: Boznarok A.A., bapam €.10., Mensnuk M.1., XKXyxk [.B., I'pumyk B.K. Pazom 13 Tum,
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HU3Ka NHMTaHb B MeXaX JOCIIDKEHHS BKa3aHOI MpoOJEMATUKH NOTPeOYOTh
NOJANbIIOT0 JETAJIBHOTO YTOUHEHHS 1 aHaJ3Yy.

Meto10 [OCHIKEHHS € 3A1MCHEHHS CHCTEMHOTO aHallizy OOMEXyBalbHHX
3aX0/1B KPUMIHAJILHO-TIPABOBOr0 Xapaktepy, nepeadadenux ct. 91-1 KK Vkpainu,
BCTAHOBJICHHS iX MICIISl Y CUCTEMI 3aXO/iB MO0 MPOTUIIl JOMAIIHBOMY HaCHIIbCTBY,
BU3HAUEHHS 3MICTY IIJCTaB 3aCTOCYBaHHA Ta (OPMYJIIOBaHHS Ha TIiACTaBi
IPOBEJCHOIO aHaIi3y MPOMO3MUIIN 00 BAOCKOHAJEHHS 3aKOHOAABCTBA y cdepl
MPOTHUAIT TIOMAIIHBOMY HACHJIBCTBY Ta MPAKTUKHA HOTO 3aCTOCYBaHHS.

Buxnang ocHoBHoro marepiaay. Y rpyani 2017 poky B YkpaiHi Oyjio NpuiHATO
HU3KY 3aKOHIB, IO CIPSMOBaHI Ha 3amoOiraHHs CHOPIIHEHUM (QopMaM arpecuBHOI
MOBEJIHKH, & CaM€ T'€HJIEPHOMY Ta CIMEHHOMY HACWJIbCTBY. TakuM 4MHOM, YKpaiHa
CTajla Ha LUISIX HOPMAaTHBHOI'O BIIPOBAJKEHHS €BPONEUCHKUX CTaHIAPTIB MPOTUMIIT
BKa3aHUM CYCIIUJIbHO-HEOE3NEYHUM sBUIIAM, IO MICTATbes Yy CramOynbChKii
Kongeniii, siky 0ymno mianucano me 07.11.2011 p., anie qoci He paTrdiKOBaHO HAIIOIO
JlepxkaBoro.

[Tonpu BaroMicTh BKa3aHUX 3aKOHOJABYMX KPOKIB, y cdepi 3amoOiraHHs i
OPOTUIIT OMAIIHHOMY Ta TEHJACPHOMY HACHJILCTBY 3allUIIAIOTHCA HEBUPIIICHI
poOJeMH, OKpeMi 3 SIKMX IOB’A3aHI 3 HAABHICTIO y BITYM3HAHOMY 3aKOHOJABCTBI
TEPMIHOJIOTTYHOTO «CYMOYypy» Ta HEY3TOJIKEHICTIO HOPMATHUBHOTO PEryJIFOBaHHS
MEXaHI3MY 3aXUCTY KEepPTB JOMAITHbOTO HACUJIbCTBA.

Hopmu okpeMux ramy3ei mpasa, siki peryJoTh chepy NpoTH Il JOMAIIHLOMY
HACUJILCTBY, SIK TO KPUMIHAJIBHOTO, aJIMIHICTPATUBHOTO Ta IUBUILHOTO, MAaIOTh TIEBHI
TEPMIHOJIOTI4YHI OCOOJMBOCTI Ta BIAMIHHY MPOILENypy 3aCTOCYBaHHS 3aXOJiB y LA
coepi.

Hey3romkeHicTh TEMaTUYHOI TEPMIHOJIOT] 3aXO0/iB BIUTUBY Y 3aK0OHI YKpaiHu
«IIpo 3ano0iranHs Ta NPOTHIIO JOMAIIHLOMY HacuibCTBY» BiJ 07.12.2017 poky Ne
2229-VIIll, 1luBinpHUN mpolecyalbHUd KoAEKC  Ykpainu, KpuminanbHui
mporiecyaiabHuil Kojeke Ykpainu, Kpuminansauit kogekc Ykpainu, Komgexc Ykpaiau

npo ajMIHICTpaTHBHI mpaBonopymieHHs Ykpainun (mami - LIIK VYkpainu, KIIK
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Vkpainu, KK Vkpainu, KYnAIl) HopMu sKuX cCHOpsSMOBaHI Ha peai3allito
Cram0Oynbcbkoi KoHBeHINT B HaIllOHAIbHOMY 3aKOHOJIAaBCTBI, 3yMOBIIIOE TTOTPEOyY Y
iXHpOMY pO3MexyBaHHI. [Ipy 11bOMY HasIBHICTH yCiX LUX 3aXO0J1IB MAa€ HA METI 3aXUCT
MOCTPaXAaJIoi BiJl JOMAIIHHOTO HACHJIBCTBA OCOOM BIJ A1l KPUBIHUKA, 3 METOIO
3amo0irTH Oyab-SIKUM MPOSBAM YU TTOBTOPEHHSIM HACUIBLHUIIBKUX JTIH.

Ha cprorogni Mae Miclie pi3Ha rajixy3eBa MPUHAIEKHICTh 3aX0/11B TUMYACOBOTO
OOMEXEHHsS TpaB JIIOJAWHM, $Ka BUYMHWJIA 3JI0YMH TIOB’SI3aHUNA 3 JOMAIIHIM
HAaCWJIbCTBOM, a came: 1) KpuMiHaJIbHO-IIpaBOBAa Ta KPUMIHAJIBHO IMpollecyaibHa
(oOMexyBaibHI 3aX0/M); 2) aJMIHICTPAaTUBHO-NPABOBa (TEPMIHOBHI 3a00pPOHHMIA
IpUnuc); 3) HUBUILHO-TIpaBOBa (0OMEKyBaIbHUM MPUITUC CTOCOBHO KpUBAHMKA). Bei
11l 3aX0/IM MAIOTh HA METI 3aXHCT MOCTPAXKAAIO] BiJl JOMAITHFOTO HACHJIBCTBA 0COOU
Bl Il KpHUBIHUKA, 3 METOIO0 3amoOIrTH OyAb-SKUM IIPOsiBaM YW ITOBTOPEHHSM
HAaCWJIbHUUBKUX [M1d. OOHaK 3 Orsay Ha BIAMIHHICTh IPABOBOI perjaMeHTalli
BBA)KAEMO 3a JIOIIIbHE PO3TIISIHYTH X OKPEMO.

VY cr. 24 3akony VYkpainu «IIpo 3amoOiraHHs Ta MNPOTHIIO JOMAIIHbOMY
HAaCWJIbCTBY» Cepejl CIelialbHUX 3aXOJ[IB BHAUISIIOTH Taki BHAM IPUIHUCIB:
TEPMIHOBUHN 3a00pOHHUN Ta 0OMEKYBaTbHUMN MIPUITHC CTOCOBHO KPUBIHHUKA.

TepMiHOBHIT 3a00pPOHHUN MPUIKHC MOXKE MICTUTH TaKl 3aX0Ju: 3000B’sI3aHHS
3IMIIIUTH MICIIE TTPOKUBaHHS (TIepeOyBaHHsI ) TOCTPAXK1ali01 0coOu; 3a00poHa Ha BX1/]T
Ta iepe0yBaHHA B MICII1 MPOKUBAHHS (Mepe0yBaHHs1) MOCTPaX Aol 0coou; 3a00poHa
B Oy/Ib-SIKHI CIIOCIO KOHTAKTYBAaTH 3 MOCTPAXKIATIOK 0COO0I0.

["00BHOIO OCOOJIMBICTIO TaKUX 3a00POHHUX MPHUIHUCIB € T€, M0 BOHU MOXYTh
3aCTOCOBYBATUCS y pa3i iICHYBaHHS O€3MOCEpPEeNHBbOI 3arpOo3H >KUTTIO UM 37I0POB’IO
noctpaxaanoi ocodbu. IIpaBo 3acTocyBaHHS TakKMX NPUIKUCIB TOKIATAETHCS Ha
MPAIiBHUKIB TIOJIIIi, 3 METOI CBOEYACHOTO pearyBaHHS Ha TMPOSBU CIMEMHOTO
HacWJIbCTBA. PO3IIMpEHHs B Takuil CrOCi0 JUCKPELIMHUX MOBHOBAXKEHb MPAIliBHUKIB
MOJTIIT J1a€ MOJKJIMBICTh TapaHTYyBaTH XEPTBAM TaKOIO0 HACHUJILCTBA OE3MEKy Bij
MPOTUIIPABHOI OBEIIHKHU OCI0 CXMIIBHUX JI0 MPOSABIB CIMEMHOT0 HACUIILCTBA, a TAKOX

BKHMBAaHHA JOJAaTKOBUX SaXOI[iB a0 OCTaHHIX 3 METOIO HCAOMMYIICHHSA, K IIPOJOBXKCHHS
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POTUIIPABHOI MOBE/IIHKU TaK 1 CTUMYJIFOBAHHS J0 TOTPUMAaHHS 3arajbHONPUIHHATHX
IIpaBUJI CITIBICHYBAaHHS WICHIB POJWHH B CYCILJIbCTRI.

LIIK VYkpainu peryiare TOpSAOK BUAa4l CyJIOM 1 MPOJOBKEHHS
0OMEXyBaJbHOTO MPUIUCY, pPa30M 3 THUM BHU3HAYEHHS UHOTO TMOHATTA JlaHUN
HOPMAaTUBHUH aKT HE MICTUTH. [Ipu 1IbOMY MPaBO3aCTOCOBHA MPAKTHUKA HAI[IOHATBHUX
CyHiB mocrpusiia (GOpMyBaHHIO MPABHUYOI TEPMIHOJOTII 3 IhOro MHUTaHHS. TOXK,
00OMEXyBaJIbHUN MPUIUC CTOCOBHO KPHUBIHUKA — II€ BCTAHOBJICHHUH Yy CYJIOBOMY
MOPSIZIKY 3axX1]] TAMYAaCOBOIr0 OOMEKEHHSI ITpaB UM MOKJIAJEeHHs 000B 53KiB Ha 0cO0Yy,
fgKa BYMHMJIA JOMAalIHE HACUJIBCTBO, CIPSAMOBaHMM Ha 3a0e3nedeHHs Oe3NeKu
noctpaxaanoi ocodu [1]. Ha Bimminy Bim HopMm 3akpiruieHux y KYmAIl ta KK
VYkpainu, 3a CBOEK MPABOBOIO MPHUPOJOI0 OOMEXKYBajdbHI MPUIUCH B LHUBLILHOMY
IIPOBA/PKEHI HE BIAHOCATHCS IO 3aXOJIB CTATHEHHS/TIOKapaHHs, aJ»Ke OCHOBHI iXHI
¢yHKUIi crnpsAMOBaHI Ha 3amo0iraHHs Ta TMONEPEIKCHHS BUIIAJKIB BUYMHEHHS
JIOMAITHBOT'O HACUJILCTBA Ta 3a0€3MEUYEHHS HAJICKHOTO 3aXUCTYy MOCTpakaalii 0cobi
0 MOMEHTY BHW3HAueHHs KBamidikamii a1 kpuBaHuKa. [lopsmox mnpu3HAUYECHHS
00OMEKyBaJbHOTO NPUIMHKCY € nependadyeHuM L[uBUTbHUM MpolecyaqbHUM KOJEKCOM
Ykpainu.

Tepmin «oOMmexyBaiibHI 3axoan» BukopuctoByeThesl y KK ta KIIK, onnak He
JTUBIISTYUCH HA TOTOXKHICTh TOHSTTS, 111 3aXOU PI3HATHCS MK COOOIO SIK METOIO TakK 1
MOPSIZIKOM 1X 3aCTOCYBaHHS.

CyTp OOMEXyBaJbHUX 3aXO[IB MOJSTA€ y 3aCTOCYBaHHI NEBHUX 3a00pOH 1
0oOMeXeHb JI0 KPUBIHUKA 3 METOI0 yOe3NeueHHs KEPTBH JOMAIIHHOI0 HACUIILCTBA BiJl
ni kpuBaHUKA. 3 aHanizy CtaMOyJIbChKOT KOHBEHITIT Ta BITYM3HIHOTO 3aKOHO/IAaBCTBA
y cdepi NpoTUIii TOMaTHBOMY HaCUJILCTBY, BOAYAETHCS, 1[0 HOPMATUBHOT'O TTOHSTTS
«0OMeXyBalIbHI 3aX0IW» HE ICHY€. AJle, BUXOASUM 3 TOTO, IO IXHE CHPSMYBaHHS
NOJIATAE Y HEJOMYILIEHHI Ta 3ano0iraHHl BUMHEHHS JOMAIIHBOTO OJpa3y y KUIbKOX
rajiy3six Mpasa, 3pO3yMIJIO, IO KpUTEpli SKMM IMOBHHHI BIANOBIZATH 11 3aXOAH, €

CHUIBHI JUTS HUX.
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JIst BiIITYKaHHS IIUX KPUTEPIiB 3BEPHEMOCS J10 «0a30BOT0» JOKYMEHTY Y cdepi
peryJIFOBaHHS BIJIMOBIIHUX CYCIUIBHUX BITHOCHH — «CTamMOyJIbChbKOI KOHBEHIIID». Y
c1.53 KonBeH11ii, BU3HAUaIOThCS KPUTEPIi, SKUM MOBUHHI BiJIMOBIAaTH 0OMEXKYBaJIbHI
a00 3axHMCHI TPUIIMCH, a caMme: 1) JOCTYMHICTh Ta HEBIAKIAIHICTh, a TaKoX 0e3
MOJANBIIOTO  TOKJIAJaHHS HA  JKEPTBY  HEHAJICKHOTO  (pIHAHCOBOTO  abo
aJMiHICTpaTUBHOTO Tsrapss  (CyIoBlI BHUTpaTH, fAKI CTOCYIOTBCS CIIpaBH MIPO
pU3HAYEHHS! 0OMEXYBaJIBHOTO MPUIUCY, TOKIAAAI0THCA HA PaXyHOK JIepXKaBu); 2) ix
TAMYACOBUH XapakTep, TOOTO BOHM MOXYTh BHJIABATHCS Ha TIEBHHHA IEPiOa
nependayeHuil 3akoHOM a0 M0 iXHbOI 3aMiIHM YW 3HATTSA; 3) MaloTh OyTH
JOMMYCTUMUMM HE3aJIeKHO BiJI 1HIIONO TMPABOBOTO TMPOBa/KeHHS. 4) y pasi
HEOOXITHOCTI BUJAHUMHU HA OCHOBI €X parte, To0To 6e3 BUMaraHHsi MPUCYTHOCTI YCIX
CTOpIH y CYJIOBOMY 3acClJlaHHI, II0 Ma€ HETalHy Jif0, HaBiTh SKIIO 3a YMOBH
BIIKJIMKAHHSI CcKapru a0o 3asBU JKEPTBOIO, IPOBAHKEHHS BCE OJHO MOXKE
MIPOJIOBXKYBATHUCS; 5) TO3BOJICHUM OyTH TPEACTABICHUM y TIOAIBIIIOMY ITPAaBOBOMY
poBapKeHHI [2, ¢. 29].

3Bepratounch a0 3micty KK Ykpainu, mu 6aunmo, 1110 oOMexXyBajibH1 3aX011
SBJISIFOTH COOOI0 CHCTEMY 0OMEXEHbB, 3a00pOH 1 3000B’s13aHb, SIKI BU3HAUCHI Y 3aKOHI.
Tak, y ct. 91-1 KK Ykpainu nependaveHi HaCTyIHI 3aX00U:

1) 3abopoHa mepeOyBaTu B MICI[l CHIJIBHOIO MPOXKHBAaHHS 3 0CO000, siKa
MOCTpaXkKJaia BiJi JOMAIIHHOTO HACUIIbCTBA,

2) 0oOMEXEeHHsI CNUJIKYBaHHS 3 AUTHHOIO y pasi, SIKIIO0 JOMAIIHE HACUIBCTBO
BYMHEHO CTOCOBHO JUTHHHU a00 Y ii MPUCYTHOCTI;

3) 3abopoHa HaOMMKATUCA HA BU3HAYCHY BIJCTaHb JO MICIA, Ae ocoba, ska
NOCTpaXKJaia BiJl JOMAIIHBOTO HACHJIBCTBA, MOXKE TIOCTIHHO YH THMYacOBO
MPOKMBATH, TUMYACOBO UM CHCTEMATHYHO mepedyBaTH Yy 3B’SI3Ky 3 poOOTOIO,
HABYaHHSM, JTIKYBaHHSM UM 3 IHIIUX TPHYNH;

4) 3a0opoHa JHCTYBaHHS, TeJE(POHHUX TIEPErOBOPIB 3 0C000I0, sKa
MOCTpaXKJana Bi JOMAITHHOTO HACUIILCTBA, 1HIIIMX KOHTAKTIB Yepe3 3aco0u 3B’SI3KY

YY eJIEKTPOHHUX KOMYHIKaIlIi 0coOMCcTO ab0 yepe3 TpeTix ocio;
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5) HampaBJEHHS JJIsl TPOXOIKEHHS MPOrPaMu JIJIsi KPUBIHUKIB a00 mpoOariiiftHoi
nporpamu [3].

[Ipu boMy, 3a 3MICTOM TepeliideHi 0OMEXYBaJIbHI 3aX0/H MalXKe MOBHICTIO
301raroThcsl 3 TUMHM, IO BU3Ha4darThea y 4. 6 cr. 194 KIIK Vkpainu. BiaminHocTI
noysiratoTh Jumie y tomy, mo y KIIK VYkpainum He mepenbavaeTbcsi MOMXKIHBOCTI
HaIpaBJCHHS KPUBIHHUKA JUISI TPOXO/DKEHHS MpoOaImiitHoi mporpaMu, OJHAK Ha
BiaMiny BiJ KK Ykpainu € MOXIMBICTh HAIIpaBJIEHHS TaKOi 0COOM JJISI MPOXOKCHHS
JIKYBaHHS B1J] aJKOTOJIbHOI, HAPKOTHUYHOI a00 1HIIO1 3aJIEKHOCTI, BiJ XBOpPOO, 1110
CTaHOBJISITH HEOE3MEKy A1 0Touytouux [4].

Crin 3a3Ha4YMTH, 110 TIEpeTiueHi 0OMeXyBalbHI 3aX0JAM HE BUYEPIYIOTh BEChH
MPaBOBUI IHCTPYMEHTapiil, SKUH MOXKE 3aCTOCOBYBATHCS Yy pa3l 3I1MCHEHHS
JIOMAIlIHBOTO HacWiIbCcTBA. AHami3 mosiokeHb Posminy V 3akony VYkpainu «[Ipo
3ano0iraHHs Ta MPOTHU/IKD JTOMAallHbOMY HACWUJIBCTBY» CBIIYWTH IPO TE, IO OKPIM
MepeiyeHuX MOKYTh OYyTH 3aCTOCOBAHI 1 1HIII 3aX0U II0JI0 MPOTUIIT JOMAITHEOMY
HACUJIbCTBY:

YCYHEHHS TIEPENIKO] Y KOPUCTYBaHHI MallHOM, 1110 € 00’ €KTOM TIpaBa CHiJIbHO1
CYMICHO{ BJIaCHOCTI 200 0COOMCTOIO MTPUBATHOIO BJIACHICTIO MOCTPaXK1aoi ocoou;

3a00poHa OCOOMCTO 1 Yepe3 TPETiX OcCi0 PO3IIYKyBaTU MOCTPa)Kaady ocoly,
AKIIO BOHA 3a BJIACHUM OakaHHSAM mepeOyBae y MICIi, HEBIJIOMOMY KPHUBIHUKY,
nepeciilyBaTH ii Ta B Oyb-sKH1il cociO CHiJIKyBaTUcs 3 HEto [5].

OkpiM 1IbOTO, y IIOMY K 3aKOHI BHM3HAUYaIOTHCA [EKiJIbKa HEBIIKJIAIHUX
3aX0/liB, SIKI MOXKYTb OYTH 3aCTOCOBaH1 10 KPUBAHHKA, a CaMe:

3000B’SI3aHHS 3AJMIIUTH MiCIle TPOXKMBaHHS (TiepeOyBaHHS) MOCTPaXKIAIOi
ocoowu;

3a00poHa Ha BXiJ Ta TepeOyBaHHS B MICIl MPOXKUBaHHA (TepeOyBaHH:)
MOCTpaXkaaJIoi 0coou;

3a00poHa B OYyIb-SIKHM CMIOCIO KOHTAKTYBAaTH 3 MOCTPAXKIAI0K 0co00t0 [5].

Jlo peudi, caia BIAMITUTH, 110 HA (JOPMYBaHHS CUCTEMH 3aXOIB 100 MPOTUIIT

JIOMaITHbOMY HAacWJIbCTBY BIUTMHYJM 1 nipakTuka €CIUI. Tak, y pimenni «JIeBuyk
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npotu Ykpainu» Cyj 3ayBaxkuB, 1o KoMiTeT MiHICTpIB peKOMEHIyBaB JepKaBaMm-
YjIeHaM I110J10 JIOMAaITHbOT'0 HAaCUJIbCTBA KBaTi(hiKyBaTH BC1 (HOPMHU HACHUJILCTBA Y CIM’1
SIK KpUMiHAJIbHI IPAaBOTIOPYIICHHS Ta Iepe0avaT MOXIINBICTh BXKUTTS 3aX0/iB, INter
alia, m1st: HamaHHS Cyly MOKIIMBOCTI 3aCTOCOBYBATH TUMYACOBI 3aX0/I, CIIPSIMOBaHI
Ha 3aXUCT MOTEPHTHNX; 3a00POHATH TPABOTIOPYIITHUKY KOHTAKTYBATH, CIIIJIKYBAaTHCS 3
NoTepHiio abo HaONMKATUCS 0 Hel, MpokuBaTU abo 3aXOAUTH A0 BU3HAYCHOTO
MICLI; KapaTd 3a BCl BHNAJKH HEJOTPUMAHHS 3aXO/iB, HAaKJIAJIEHUX Ha
MPaBOIOPYIIIHUKA;, Ta BU3HAYATH OOOB’SI3KOBY MOCIITOBHICTh AN JJIS MpalliBHUKIB
MOJIINi, a TaKoX MEIWYHMX 1 comiaabHux ciayx6 [6]. €CIIJI HeomHOpa3oBO
HAroJIoNIyBaB Ha TOMy, IO MOHATTA «inter alia» y cdepi mpoTumii qOMalIHBOMY
HaCUJIbCTBY, o3Hayae, mo Cya 3000B’s3aB AepKaB-yyaCHUIb HE JIMIIE BUKOHYBAaTH
00OB’SI3KM TOKJAJCHI HAa HHUX, ajle W TaKOX pPO3POOJISITH, BIPOBAKYBaTH Ta
YJIOCKOHAJIIOBATH y pa3l HEOOX1JHOCTI HOPMH HAI[IOHAJIBLHOI'O 3aKOHOJIAaBCTBA y cdhepl
MPOTH/IIT TOMANTHEOMY HACHJIBCTBY I'PYHTYIOUNCH Ha IPUHIIUIIAX HATAHHS HAJIC)KHOTO
3aXUCTY ISl TIOTEPIILIIOT0, MiABUIIIEHHS PIBHS O0013HAHOCTI TPOMAJCHKOCTI Y IIbOMY
MUTaHHI & TAKOX BHECEHHS 3MiH J0 KPUMIHAJIIBHOTO Ta [IUBLILHOTO 3aKOHOJJABCTBA.
TakuM YMHOM MOXJIMBO 3pOOUTH BHUCHOBOK, IIO OOMEXYBajbHI 3aXOJU [0
KPUBJHUKA € YACTUHOIO CUCTEMH CIEeLIIbHUX 3aXOM1B MO0 MPOTHUIT JOMAITHEOMY
HaCUJIbCTBY, 110 BU3HAUA€ThCsA Y 3akoHy YkpaiHu «lIpo 3amoOiraHHs Ta mpOTUIIO
JIOMAIIIHbOMY HaCUJIbCTBY», K1 3aCTOCOBYIOTHCS Y MEKaX KPUMIHAIBHOT FOPUCTUKIII].
[lepeiimemMo 10 BU3HAUEHHS MiJCTaB 3aCTOCYBaHHS OOMEXKYBaJIbHUX 3aXO/IIB
nepenbauenux ct. 91-1 KK Vkpainu uepes amamiz ii ckmamoBux. Y cr. 91-1
«OOMexxyBalbHI 3aX0J, IO 3aCTOCOBYIOTHCA N0 OCIO, SIKI BUMHWIIM JOMAIITHE
HACHJILCTBO» 3a3HAYAETHCA, M0 OOMEXKYBaJbHI 3aXOAM MOXYTh OYTH 3aCTOCOBaHI
CYJIOM B iHTEpecax MOTEPIIIOro BiJl 3JI0YNHY, OB’ I3aHOTO 3 JOMAIITHIM HACHJIBCTBOM,
OJIHOYACHO 3 MPU3HAYEHHSM I[MOKApaHHA, HE MOB’SI3aHOTO 3 M030aBJIEHHSIM BOJIi, 200
3BUIBHEHHSIM 3 TijcTaB, TmependadeHux muMm KojaekcoM, BiJ KpUMIHAIBHOI

BIJIMTOBIIaJILHOCT] M MTOKApaHHS.
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Amnami3s ct. 91-1 KK Vkpainu 103Bos1si€ 3p0OUTH BUCHOBOK, 110 BKa3aH1 3aX01
CyZl MOKE€ 3aCTOCYBaTH B IHTEpecax MOTEepIIoi 0cOOU, MPU MPUUHATTI OCTATOYHOTO
pillIeHHA y KpUMIHAJIbHIA crpaBl 3a ()akToOM BYMHEHHS 3JI0YHMHY, TOB’S3aHOTO 3
JIOMaIllHiM HacuibcTBOM. [Ipu 1ipoMy, sik cripaBennuBo 3a3HaqaroTh O.0. JlyaopoB Ta
M.1. XaBpoHIOK, 3aCTOCYBaHHS J0 KPUBJHUKA OOMEXYBAJIbHUX 3aXO0JIiB € TIPaBOM, a
He 000B’si3koM cyay [7, c. 48]. ToOTo, BKazaHi 3axOAW 3aKOHOJIABEIb BIIHIC IO
(dakyIbTaTUBHUX 3aX0/[1B KPUMIHAJILHO-TIPABOBOT'O XapaKTEPY, sIKI MOKYTh Ha PO3CY/T
Cylly 3aCTOCOBYBAaTHUCS JO KpHUBJIHUKA 3a PE3yJbTaTaMH CYAOBOIO PO3IISAY
KPUMIHAJIBHOT CIpaBU IWIOJ0 HBOro. Bupimiyroun nDUTaHHS NOpPO 3aCTOCYBaHHSA
00OMEXyBaJIbHUX 3aXO0/I1B, CyJl IOBUHEH BUXOAUTH BUKIIIOUHO 13 IHTEPECIB MOTEPILIOT
ocoOu, 110 nependayae aHaii3 CyJOM PU3UKIB MOJAJIBIIOT0 BUNHEHHS KPUBIHUKOM
aKTiB JIOMalTHLOTO HACWJIbCTBA.

3Beprae Ha cebe yBary Te, IO 3JIOYMHHU, SKI MOB’SI3aHI 3 JIOMAIHIM
HaCUJILCTBOM, 3aKOHOJABElLb BHUJILISE B OKPEMY TpyIly, OOMEXYIOYH MOKIUBICTH
3aCTOCYBaHHS TEBHHUX MUIBIOBUX HOPM, Yy TOMY YHCII 1 THX, IO TOB’si3aHl i3
3aCTOCYBAaHHSM 3aXOJiB «mporiecyaibHoi Memiamiin (.7 4. 1 cr. 284 KIIK Ykpainn).
Taki oOMEXEHHS BIIPOBAKEHI 3aKOHOAABIIEM 3 OIJISAy Ha Te, IO JKEPTBH
JIOMAITHBOTO HACUJIbCTBA Yy 0aratbOX BHUIQJKaX 3HAXOMSITHCA Yy TMCHXOJIOTIUHIN
3aJIC)KHOCTI BijJl CBOIX KPHUBIHHKIB, TOMY iM JOCHTh CKJIQJHO MPHUHHATH BHUBAKCHE
pIIIEHHS 11010 KPUBIHHUKA 1 B3a€EMOBITHOCHH 13 HUM Y TTOJIAJIBIIIOMY.

OTxe, IIKOM OOTPYHTOBAaHUM € TBEPXKEHHS, 1110 TyMKa YYACHUKIB CYJOBOTO
MPOBA/KEHHSI, Y TOMY YHCJI 1 MOTEPHIIOro, HE € BU3HAYAJIBHOIO JJIA CYIy MpH
BUPIIICHH] MUTAHHS TTPO HEOOX1THICTh 3aCTOCYBaHHS OOMEXYBATHHUX 3aX0/1iB. Pazom
i3 TUM, y pa3i HE3rogu 3 AYMKOI MOTEPHiJOro, CyA MaE€ HAJICKHUM YUHOM
apryMEHTYBaTH CBOIO MO3ULIO.

Biarak, He0OX1AHO KOHCTATyBaTH, 10 1HTEPEC MOTEPHIIOr0o BUCTYNAE Y SIKOCTI
(bakTUYHOT CKJIaJI0BO1 M1JICTaBH 3aCTOCYBAHHS 0OMEKYBaTbHUX 3aXO0/IiB.

[lonmo MaTepiabHO-TIPaBOBO1 CKJIQZIOBOi  TIJACTaBM  3aCTOCYyBaHHS

00MeXKyBaJIbHUX 3aX0JiB, TO BUX0Oa4H 31 3MicTy cT. 91-1 KK VYkpainu, i1 MOXIHBO
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chopMyJIOBaTH HACTYNMHUM YMHOM - BUMHEHHS 3JI0YMHY, MOB’SI3aHOTO 3 JOMAIIHIM
HACUJIBCTBOM, 3a K€ 0CO0l1 MPU3HAYEHO MOKapaHHs, HE MOB’s3aHE 3 MO30aBICHHSAM
BOJi, a00 y pa3i Koiau 0coOy 3BITLHEHO BijJ KPUMIHAIBHOI BiAMOBIAAIBHOCTI YH
OKapaHHS.

Bnagae B oui, 10 115 CKJIa/I0Ba MiJICTaBU MAa€ IBOENUHUN XapakTep, OCKIIbKU
BKa3y€ Ha 3MICTOBHY CBOEPITHICTh CaMUX 3JIOUYMHIB Ta BHU3HAYA€ KPUMIHAIBHO-
npaBoBi (POPMH JIEP>KABHOTO pearyBaHHs Ha iX BUMHEHHS.

[lepmmii ii eneMeHT BKa3ye Ha CBOEPIIHICTh caMux nocsranb. Y KK Ykpainu
OpsIMO HE PO3KPUBAETHCS 3MICT MOHATTS «3JIOUMHHU, IOB’SA3aHI 3 JIOMAIlIHIM
HACUJILCTBOMY, XO4a BIAMOBIAHE 301pHE MOHATTS BAKOPUCTOBYETHCA y CT. CT. 91-1, 76
KK Vkpainm.

3 orisAy Ha CyNepedsuBYy IMPakTHKY, sKa CKJajaiacs Ha MpoTA3l JEKIIbKOX
POKIB IIOJ0 IMIJICTAB 3aKPUTTSI KPUMIHAJIIBHUX MPOBaKeHb 3a 1. 7 4. 1 cT. 284 KIIK
VYkpainu (BiAMOBa MOTEPILIOro Bij oOBHHYBaueHHs), BepxosHomy Cyny noBenocs
pPO3TIIyMauuTH BKazaHe 30ipHe MOHATTA. Tak, y CBOii MOCTaHOBI y cmpaBi Ne
453/225/19, O6 eanana nanata BepxoBHoro Cyay Bkaszana, 110 MOHSTTS «3JIOYHH,
MOB'SI3aHUM 13 JOMAIlIHIM HACWJIBCTBOM» € IIUPIIMM 33 TOHSTTS «JOMAIIIHE
HaCWJIbCTBO», BIJIMOBIAAJBHICTh 32 BUMHEHHS siKoro mnepegdadena cr. 126-1 KK
VYkpainu 1 MoKe MOJATaTH HE JIMILE Y BUNHEHHI LIbOTO 3JI0YMHY, a ¥ B IHIIHUX CyCHIIBHO
HeOe3MeYHUX JISHHAX, SKI MalOTh O3HAKU JOMAIIHBOTO HACWJIBCTBA, a TOMY IMpHU
BCTAHOBJICHH1 3MICTY 3TaJIaHOTO TIOHSTTS CJIIJI BUXOJUTH 3 KOHKPETHUX (PaKTUUHUX
0OCTaBHH CIpaBH, a HE TUIbKHU 3 KBaTi(ikarii aiii BuHyBatis [8].

Amnanizyroun Bkazane pimeHHst O. Xapurtonoa Ta [. TiTko BH3Ha4WIM, 110
CUCTEMa KpMMIHAJIbHO-TIPABOBUX HOPM Y BIJIMOBIIHIN cepl nepeadayae:

-1o-Tiepiie, HasABHICTh OKPEMOi MOJeNl CKJIaay 3J04YHHY «JIOMAIllHE
HACUJIbCTBOY, y CT. 126-1 KK Vkpainu;

-Mo-Apyre, HasBHICTh KBAMI(PIKyIOUHMX O3HAK 3JIOUMHIB, «BUMHEHHS 3JI0YMHY

HIOJI0 TOAPYAOKS YM KOJUIIHBOTO TOAPYAOKS ab0 1HIIOI 0COOH, 3 SIKOKO BHHHMN
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nepebyBae (repedyBaB) y ciMeHHMX a00 OJU3BKMX BIJHOCHMHAX», SIKI MICTSATHCSA Y
U3 ctatei OcobauBoi yactuau KK Ykpainu;

-TI0-TPETE, HASIBHICTh O0TSHKYI0U01 00CTaBUHH, sfiKa BKazaHa y 1. 6-1 cT. 67 u.1
KK Ykpainu ik «BUMHEHHSI 3I0UUHY 11010 TOAPYXKS YA KOJUIITHBOTO MOAPYAOKS 200
1HIIOT 0cOOM, 3 SAKOI0 BHHHMI nepeOyBae (mepedyBaB) y ciMelHUX ab0 OIM3BKUX
BITHOCHHAX» Ta M. 6 «B MPUCYTHOCTI AUTUHI» [9].

B cBoto uepry, A.A. Bo3HIOK, Hamararo4uch KOHCOJIJIyBaTH BCl MOKJIMBI
BUITAJIKM BYMHCHHS KPHMIHAIBHUX IPABOTOPYIICHb, TOB’SI3aHUX 3 JOMAIITHIM
HACWJILCTBOM TPYIIy€ iX y 3aJ€KHOCTI BiJl BHJy HAacWJIbCTBA: 1) KpUMIHAJBHI
IPABOMOPYIIICHHS, TOB’A3aHl 3 JOMAIlHIM HACWIBCTBOM (PI3UYHOTO XapaKTepy
(mampukian, nependaveni cr. cr. 121, 122, 125, 126, 135, 136, 146, 115, 120 KK
VYkpainn); 2) KpuMiHaiIbHI MPaBOMOPYIICHHS, MOB’s3aH1 3 JIOMAIIHIM HAaCHJIbCTBOM
MICUXIYHOTO XapakTepy (Hampukiai, nepeadoadeni cT. ct. 129, 134, 142, 143, 154, 300,
301, 303 KK VYkpainn); 3) KxpuMiHaIbHI MpaBOMOPYIIECHHS, MOB’s3aH1 3 JOMAIITHIM
HACUJILCTBOM €KOHOMIYHOTO XapakTepy (Hampukiaj, nependadedi cT. ct. 150, 150-1,
164, 165, 166, 167, 304 KK Ykpaiun); 4) kpuMiHaIbHI IPaBOMOPYLIECHHS, OB’ sI3aHI1 3
JIOMAIIIHIM HACHUJILCTBOM CEKCYalIbHOTO Xapakrtepy (cT. cT. 152, 153, 154 KK Ykpainn)
[10, c.11]. Hanuii nepenik, Ha HaIly AYMKY HE MO€ MPETEHAYBaTH Ha BUYEPITHHMA
XapakTep, OJHAaK Ja€ MOXJUBICTh YMOBHO BH3HAUUTH MEX1 BIAMOBITHUX
KPUMIHAJIbHO-TIPABOBHX 3a00poH. Pa3om 13 TMM, HEOOX1THO 3a3HAYUTH, IO BUNHEHHSI
nii, nepeadavenux crartsamu 155,156 KK Ykpainu unenamu ciM’i HoTepniioi AUTHHU
MO>K€ BIJOyBaTUCS Yy OOCTaHOBLI ICHXOJIOTTYHOTO THUCKY 3 OOKYy KpUBIHHUKA, TOMY
Take MisTHHS MO)XKe OyTH BHU3HAHE TaKWUM, IO BYMHEHO 3 €JIEMEHTAaMHU ICHUXIYHOTO
HACWJIbCTBA IIOJ0 IUTHHU, siKa MepeldyBae y 3aJIeXKHOMY CTaHI.

Kpim Toro, i1 3MicT camoi 0a30Boi AediHIIi «IOMaIIHE HACHIBCTBO», SKa
Mmictuthed y cT. 126-1 KK Ykpainu 6yB yrounennit Bepxosuum Cyaom uepes Te, 1110
B HU3IIl BUMAAKIB MPABO3aCTOCOBHI OpPraHW BAABAJIUCA JO CHPOIICHHS, BU3HAIOYU
(akTH JOMAIHBOTO HACWJIBCTBA JIMINE Yepe3 Telo KOHQIIKTH BHUHUKAIU MIXK

poaudyamu abo uiaeHamu cim’i. BepxoBHuii ¢y y mocTaHoBi y cipasi Ne 647/1931/19
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3a3Hayae€, M0 TEPMIH «JIOMAIIHE HACWJIBCTBO» HE CIiJl pO3risgaTH SK Oyab-siKe
HACWJIbCTBO, SIKE BUHMKA€ MDK WIEHAMH CiM’i, aje MpU LbOMY 3YMOBJIEHE 30BCIM
IHIIMMU TPUYUHAMU. AJ)KEe BKa3yBaTH Ha Te€, [0 OTEPIUINM € YIEeH CiM’1, He MOXKHa
BPaxOBYBATH 5K (PaKT, MPO MiATBEPKEHHS BUMHEHHS TOMAIIHHOTO HACKJIbCTBA, CAMe
y TOMY 3Hau€HHI iK€ BU3HaYaeThcs 3akoHoM YKpainu «[Ipo 3anoliranHs Ta mpOTHAIIO
JOMalTHLOMY HacCHJIBCTBY». ¥ M. 23 wi€i x nmoctaHoBu CyJ BKa3ye Ha KPUTEPIi, TKUM
Ma€ BIJIMOBIJIATH JOMAIIHE HACHIJIbCTBO, BKa3yluu Ha Te, 10 «CTamOylbChbKOIO
KonBeH11i€10 TOMaITHE HACUIIBCTBO PO3YMIETHCS SIK TIEBHUI CITOCIO MOBEAIHKH, SIKOIO
0JIHa 0c00a HaMaraeTbcsi yTBEpAUTH a00 MIATPUMATH KOHTPOJb HaJl 1HIIIOK 0C000I0,
110 BITHOCUTHCS JIO IEBHOT BPA3JIMBOI TPYMH 1 3HAXOUTHCS Y Bpa3IuBii cutyarii» [8].
VY 3B’s3Ky 13 IIUM, CyJ MPUXOJIUTH 10 BUCHOBKY, III0 «ITOCWJIAHHS JIMIIIEC HA TE, IO
MOTEPILIUM BiJ] 3JI0YMHY € WICH CiM 1 00BUHYBAaY€HOT0, HEJIOCTATHBO JJI TOTO, aOu
CTBEP/KYBAaTH TMPO ICHYBaHHS CHTYyaIlii JOMAIIHHOTO HACHIICTBA Y 3HAYCHHI, SIKE
HaJaeThes IboMY TepMiHy CTaMOyiibcbkor0 KOHBEHIIIEIO Ta 3aKOHOM, 110 YXBaJIEHO 3
METOIO 11 IMITJIEMEHTAII1».

Biarak, MOXJIMBO 3pOOMTH BUCHOBOK, IO CHUCTEMa KPUMIHAIbHO-TIPABOBHUX
HOpPM y cdepl IpoTHail JOMAIIHROMY HACHJILCTBY, IO CKJIAAAIOTh 3J0YMHH, SKi
OB’ s3aH1 3 JOMAIIHIM HacuIbLCTBOM, OKpiM cT. 126-1 KK VYkpainu, Bkitodae y cede
TAaKOX MHISIHHA, NepeAdavyeHl YacTUHAMU JPYTUMU HU3KU CTared, y SIKHX y SIKOCTI
KBaTi(piKytOuOi O3HAKM BKa3y€ThCSd Ha BUYMHEHHS OCHOBHOTO (0a30BOr0 CKIIAIY)
BIJIHOCHO BHM3HAUEHOT'O KOJIa TMOTEPIUINX-KEPTB JOMAIIHROTO HACHJIbCTBA) Ta
BUIAJKA BUYMHEHHS OyIb-SIKUX IHIIWX 3JI0YWHIB, OO0’ €KTHBHA CTOPOHA SIKHX
nepenbavae 31CHEHHST HACUIIBCTBA 11070 Bu3HadeHoro y KK Vkpainu xoma xepTB
JIOMAIITHBOTO HACHJILCTBA, a CaMe MOAPYXOKS Y KOJUIITHBOTO MOAPYHOKS ab0 1HIION
oco0wu, 3 IKOr0 BUHHUI nepedyBac (mepedyBaB) y ciMeHUX a00 OJIM3bKUX BiIHOCHHAX
a00 BHM3HAYCHUM Yy 3aKOHI KOJIOM KPHUBIHMKIB (WieHaMU CIiM’i 4¥ OJU3BKUMHU
poandamu, 0co0010, Ha SKY MOKJIaJICHO 000B’I3KU 100 BUXOBAHHS MOTEPMIIOro abo

MIKJIyBaHHS PO HHOTO).
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BceranoBuBImIM  0OCAT TOHSTTS «3JIOYMHHU, $KI TOB’S3aHI 3 JOMAIIHIM
HACUJILCTBOM», SIK €JEMEHTY MaTepiaJibHO-IIPaBOBOI TMiJACTaBU 3aCTOCYBaHHS
OOMEXYBaJlbHUX 3aXOJiB, CHPOOYEMO BH3HAYUTHCS 3 TMHTAHHAM MOXJIMBOCTI
3actocyBaHHa BkazaHux y cr. 91-1 KK Vkpainu 3axomiB y pasi 31i1lCHEHHS
KpUMIHATBHUX MPOCTYTIKIB.

Biamosimao mo cr. 12 KK Vkpainu cucremMa KpuMiHAIBHUAX MPABOIOPYIIIECHB
OKpIM 3JIOYMHIB BKJIIOYAE y cebe 1 KpUMiHAIbHI MPOCTYIKH, CTYMHiHb CYCIUIBHOI
HEOE3MEeYHOCTI SIKUX HUKYE B 37104MHIB. PazoM 13 Tum, y cT. 91-1 KK Ykpainu uitko
BKA3y€ThCs, 110 OOMEXYBajbHI 3aXOAM 3aCTOCOBYIOTHCS 3a BUMHEHHS 3JIOUMHY,
MOB’5I3aHOTO 3 JIOMAIIIHIM HacuJIbCTBOM. [IpsiMa BKasiBka y I1iif HOpMi Ha PI3HOBU]
KPUMIHAIBHOTO TPABOMOPYIIECHHS, a caMeé Ha 3J0YMH — BHUKIIOYAE€ MOXKJIHMBICTD
3I1IMCHEHHS MTOIIUPIOBAIIBHOTO TIIyMAay€HHS BIJIIOBIHOTO MIPUITUCY 32 PaXYHOK SIKOTO
CyId MoOrjin O 3acCTOCOBYBATH OOMEXKYBaJlbHI 3aXOAW 1 J0 KPUBIHHUKIB, y pasi
BUYMHEHHS HUMH KPUMiHAJIBHHUX MTPOCTYIIKIB.

OpHak, Ha Hally AYMKY, 1I€ HE € IPOSBOM I'yMaHi3My 3 OOKY 3aKOHOJaBLs 10
KpUBJIHUKIB, a CKOpIlI€ CBIAYUTHh MPO 3aKOHOAABYY IPOTajuHy y perjaMeHTarli
BKa3aHOTo nutanHs. Tak, aHami3 okpemux nosnoxeHb KITK Ykpainu niareepmakye Take
Hamre npunyunieHHsa. 3okpema, y 4. 6 cr. 194 KIIK Vkpainm opHO4YacHO
BUKOPHCTOBYETHCS JIEKCHYHA KOHCTPYKIIISl «3JIOYMHY, TOB’S3aHOTO 3 JIOMAIIHIM
HACHJIBCTBOM», a Jaji BHUKOPHCTOBYETHCS BIICHIKA «TaKOTO KPUMIHAJIBHOTO
npaBonopymeHHs» [4]. ¥ n.7 4.1 c¢1.284 KIIK Ykpainu Bka3zyeThbcsi Ha HEMOXJIUBICTh
3aKpPUTTS y 3B’SI3KY 3 BIJIMOBOIO BiJ MiATPUMAaHHS MOTEPHUIMM OOBUHYBAYCHHS Y
CIpaBax «II0JI0 KPUMIHAJIBLHOTO TIPABOMOPYIIEHHS, IOB’S3aHOTO 3 JIOMAlIHIM
HacuiIbCTBOM». OKpiM TOro, i B camomy 3akoHl Ykpainu «IIpo 3amobiranHs Ta
OPOTUAII0 JOMAITHbOMY HAacWJIbCTBY» y 4. 10 cT. 26 3a3HavaeThcs, IO «IEPETiK
3aXO0/I1B I10JI0 TUMYACOBOTO 0OMEXKEHHS MpaB a00 MOKJIaeHHs] 000B’sI3KiB Ha 0co0Y,
AKa M1J103PI0E€ThCA, OOBUHYBAYYETHCSI Y BUMHEHHI KPUMIHAJIBHOTO MPaBONOPYIIECHHS,
MOB’SI3aHOTO 3 JOMAIIIHIM HACWJIBCTBOM a00 BH3HAHA BUHHOIO Yy WOTO BYMHEHHI, a

TAaKOX TIOPAAOK 3aCTOCYBAHHA TAKHUX BaXO,Z[iB BU3HAYAIOTHCA KpI/IMiHaJ'IBHI/IM
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KoJilekcoM YKpainu Ta KpuMiHaibHUM TpoIlecyalbHUM KoJiekcoM Ykpainu» [5]. Lle
TaK caMo € MIATBEPIKEHHIM TOT0, II[0 3aKOHOaBellb HE MaB Ha MET1 OOMEXUTH chepy
3aCTOCYBaHHS OOMEXYBaJbHUX 3aXOJMdIB JIMINEC BHITAJKAMH BUYMHEHHS 3JI0OYMHIB
BIJIMOBITHOT CTIPSMOBAHOCTI 1 BUKIIIOUUTHU IX 3aCTOCYBaHHS, Y BUIIaJIKaX BUMHEHHS
KPUMIHATBHUX MPOCTYIIKIB, K1 TIOB’s3aHi 3 IOMAIIIHIM HACHUJIbCTBOM.

Taxkum YMHOM, Ha CHOTOJTHI CKJTAJIacs MapaioKcalibHa CUTYaIlis, 32 SIKOT 3aKPUTH
KpUMiHaJIbHE MPOBAKEHHS 3a (haKTOM 3aroIisTHHS, HAPUKIIa], YOJIOBIKOM JPYKHHI1
JIETKUX TUIECHUX YIIKOJ/KEHb 32 HAsSBHOCTI 1i 3asBU MPO BIIMOBY BiJ| MiATPUMAHHS
O0OBHHYBAY€HHS B CUJIy OOMEXEHb, 110 MIicTIThcs y 1. 7 4. 1 cT. 284 KIIK VYkpainuy,
HE MOXJIMBO, OJTHAK 13aCTOCYBATH /10 KPUBJIHUKA 0OMEXKYBaJIbHI 3aX0/I1, IepeadadeH1
ct. 91-1 KK Vkpainm Hemae miACTaB, OCKIUIBKH BIANOBIJHE KpPUMIHAJIBHE
PaBOMOPYIICHHS BIIHOCUTHCS 10 KPUMIHATBHUX MPOCTYIIKIB.

BianoBizHy nporajivHy MOXJIMBO YCYHYTH IUIIXOM BHECEHHS 3MiH y 4. | cT.
91-1 KK Ykpainu 3aMiHUBIIH TEPMiH «3JI0YMHH TIOB’ A3aH] 3 IOMAIIIHIM HACUIILCTBOM
Ha «KpUMIHAJIbHE MPABOMOPYIIEHHS. ..». KpiM TOro, aHamoriuHi yTOUHEHHS JOIIBHO
3aiicauT 1y 4. 2 cr. 76 KK T1a u. 6 cr. 194 KIIK Vkpainu, ne Takox
BUKOPUCTOBYETHCS  KOHCTPYKIISI ~ «3JIOYMH, 10 TOB’S3aHUNA 3  JIOMAIlHIM
HaCUJILCTBOM.

JlpyruM eIeMEeHTOM MaTepiallbHO-TIPaBOBOI TiJCTaBH BHUCTYIAIOTh 3aX0U
JIEp’)KaBHOTO pearyBaHHS, SIKI peasi3yIOThCsl IIOJI0 OCOOM, SIka BU3HAHA BUHHOKO Y
BUMHEHHI BIAMOBIHUX MOCATaHb. Y 3aKOHI 3a3HAYA€THCS, 110 0OMEKYBaIbHI 3aX0/IU
3aCTOCOBYIOTBCS OJTHOYACHO 3 TPHU3HAYCHHSM il TIOKapaHHS HE IOB’S3aHOTO 3
mo30aBlIeHHSAM BOJII a00 X Yy pa3i 3BUIBHEHHS Takoi OCOOM BiJl KpUMIHAJIBHOI
BIJIMOBIAAIBHOCTI UM MOKApaHHs, 3 IKUMHU MOJIMBO 111 3aX01 3aCTOCOBYBATH.

Onpasy K BUHUKA€E MMUTAHHS, K1 TOKapaHHs Ma€ Ha yBa3i 3akoHoaBelb? Piu y
ToMy, 10 BiAnmoBimHO 10 cT. 51 KK VYkpainu nokapaHHsMH, $IKi TOB’s3aHI 3
n030aBJIEHHSIM BOJI1, MOXKJIMBO BBAYKaTH JIMILIE 1TO30aBIECHHS BOJI1 HA MEBHUM CTPOK Ta
J0BIUHE T030aBieHHS BoOJ. Take Halle MPUITYIIEHHS MIATBEPKYETHCS 1 1HIIUM

3aKOHOJIaBUMM (POPMYIIIOBAHHAM, sIK€ MICTUThCS y KpuMiHaIbHO-BUKOHABUOMY
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konekci Ykpainu. Tak cama Haza Posnury II Oco6mmBoi wactunu KBK VYkpainu
BU3HAYA€ThCS K «BUKOHaHHS MoKapaHb, HE MOB’A3aHUX 3 MM030aBIEHHAM BOd». [0
TaKUX TIOKapaHb 3aKOHOJABellb BIAHOCUTH: IITpad; M030aBICHHS BIHCHKOBOTO,
CIIeLIJIbHOTO 3BaHHS, paHTy, YMHY a00 KBamidiKalliifHOTO KJacy; M030aBJICHHS MpaBa
oOiliMaTu MeBHI mocaau abo 3ailMaTHucs MEBHOIO AISUIbHICTIO; TPOMAICHKI pOOOTH;
BHUIIPaBHI POOOTH; CIY>KOOBI OOMEXKEHHS Il BIICHKOBOCITYKOOBIIIB; KOH(]icKaIlis
MaifHa; apemT; OOMEXEHHs BOJI; TpUMaHHSA B JUCIUIUIIHApHOMY OaTanbHOHI
BilickkoBOCITY>K00BIIB [11].

Onpazy x 3a3HAYUMO, 10 HE BCI 3 MEPEPaXOBaHUX MOKApaHb MAIOTh 3HAUCHHS
JUTsl BCTAHOBJICHHS MaTepiaJIbHO-TIPABOBOI MMiJICTABH 3aCTOCYBaHHS OOMEXKYBaJIbHUX
3axofiB. Tak, y 4. 4 cr. 52 KK Vkpainu 3a3HauaeTbcsi, 0 «3a OJIHE KpUMIHAJIbHE
PaBOMOPYIICHHS MOXKe OyTH TPU3HAYEHO JIMIIE OJIHE OCHOBHE IIOKapaHHS,
nepeadadeHe B CaHKINi cTaTTi (CaHKIli yacTUHU cTatTi) OCOOIMBOI YaCTUHU LIBOTO
Kogexkcy». 3 ormsgy Ha Takuii MOPAJOK NpPHU3HAUEHHS MOKapaHb 3a BYMHEHHS
KPUMIHAJIBHUX TIPABOMOPYIIIEHb, MU PO3YMIEMO, 1[0 MOXKYTh OpaTUCS IO YBary JIMIIE
OCHOBHI TOKapaHHs, 3a BUKIIOUYECHHSIM JBOX HaWOUIbII CYBOPUX IOKapaHb, IO
3a3HavyeHi Hamu Bule. Binrak B cuimy npunucis 4. 1 cT. 52 KK Ykpainu BiamykyBany
HaMU CYKY[IHICTh TOKapaHb CKJIAJal0Th HACTYIHI 3 HHUX: TPOMAJCBbKI pOOOTH,
BUMPABHI PoOOTH, CIYKO0BI OOMEXKEHHS MJisi BIACHKOBOCTY>KOOBIIIB, apemirT,
0OMEKEHHS BOJI1, TPUMAHHS B AUCIUILUTIHAPHOMY OaTaabioH1 BIHCHKOBOCITYKOOBIIIB.

OmHak HacMUIMMOCS MPUIYCTHTH, 10 B 1LBOMY BHIIQJKy HEOOX1THO
3aCTOCOBYBaTH OOMEXYBaJIbHE TJIYMAu€HHS 1 BUKIIOYMTH 3 3arajibHOro oo0cAry
MOKapaHb OKpeMi 3 HUX. Tak, MIMCHO 3aKOHOJABEIlb BIJIHOCUTh OOMEKEHHS BOJI,
apeliT 1 TpUMaHHS B JUCLMIUIIHAPHOMY OaTalbilOHI BiMCHKOBOCITYKOOBIIB 0
IMOKapaHb, HE IIOB’S3aHUX 3 I030aBICHHSIM BOji. Pa3zom 13 TuUM, 3a pEXHMOM,
XapakTepoM Ta yMOBaMM BIiJIOyBaHHS Takl IMOKapaHHS HAOMKEHI 10 TUX, Kl
MoB’s13aH1 3 MO030aBJieHHsAM BoJii. Yepe3 1€ y Haylll iX JOCUTh 4YacTO pa3oM 13
Mo30aBJICHHAM BOJI BIJHOCATH [0 OJHIE] TPyNU TMOKapaHb, SIKy HA3UBAIOTh

130JIALIIMTHUMHU, OCKIJIbKM OCHOBHHUM 1X 3MICT TOJISITAE Y 13011111 3aCyHKEHUX OC10 BiJY

2



CyCHUIbCTBA 3 TPUMAHHSAM iX B YCTAHOBAaX BUKOHAHHS MOKApaHHS PI3HUX THUIIIB Ha
NEBHUM TepMiH. 3pO3yMiJIO, IO CEHC Y 3aCTOCYBAaHHI OUIBIIOCTI OOMEXYBaJIbHHUX
3ax0/lIB y pa3i TPUBAJIO] 1301111 3aCyIKEHOT0 BiJ] CYyCHIbCTBA, Y TOMY YHCJI 1 KEPTB
JIOMAIlIHBOTO HACWJIbCTBA, BiAmagae. BigTak MOXIMBO NPUIYCTUTH, IO iX
3aCTOCYBaHHS pa3oM 13 apemToM, OOMEXEHHSM BOJi abo TpHUMaHHSIM B
JUCIMILTIHAPHOMY OaTanbioHI BIiICBKOBOCITYKOO0BIIIB € HeJopeuHuM. binble Toro, 3i
smicty 4. 4 cT. 91-1 KK VYkpainu BumimBae, 1o 3aKOHOJIaBeIlb HE MaB Ha yBasl
MOXJIUBICTh 3aCTOCYBaHHS OOMEXYBAJIbHHX 3aXOAIB MOPAA 13 130SUIHHUMUA
nokapaHHsMu. Tam 3a3HavaeThCs, M0 «KOHTPOJIb 3a MOBEMIHKOIO 3aCYDKEHHX, 0
SKAX 3aCTOCOBAaHO OOMEXKYBaJbHI 3aXOIH, 3IIMCHIOE OpraH Mmpooarlii 3a Miciem
MIPOKMBAHHS 3aCyJ/KEHOTO0, @ B pa3l BUMHEHHS 3JIOYMHY BIHCHKOBOCITY>KOOBLIEM -
KOMaHJup BIACBKOBOI 4YacTMHW». Biarak, wmicuie nepeOyBaHHS 3acyKEHOTO B
yCTaHOBaX BUKOHAHHS MOKapaHHs HE MepeadavyaeThCcs, BUXOJSAUU 31 3MICTY I[bOTO
MIPUITUCY.

OTxe, MOXKIIMBO 3pOOUTH BHCHOBOK, III0 OOMEXYBaJIbHI 3aX0JAH MOXYTh OyTH
3aCTOCOBaHI JIMIIE y BUMNAJKaX 3aCy/UKEHHS OCOOM O OCHOBHOIO MOKapaHHS 13
MOJANIBIITUM KWOTO BiIOYBAaHHAM Yy BUIJISIII TPOMAJACHKUX POOIT, BUIPABHUX POOIT,
CIIy’KOOBOT0 OOMEKEHHS JIs1 BilICbKOBOCITY>KOOBIIIB.

Ha Hamy nymKy, 3 METOIO YHMKHEHHS NMOMUJIOK y CYJOBIH MpakTuili, Oymno 0
JIOPEYHO YTOYHUTH 3MICT TOHSTTS «MOKapaHHsS, HE TMOB’S3aHOTO 3 IMO30aBICHHSIM
BOJI1», M0 BUKOPUCTOBYEThCS y 4. 1 cT. 91-1 KK Vkpainu muisixom BKa3iBKU Ha
MIEPEITIK TUX MTOKAPaHb.

[I{omo MOXIIMBOCTI 3aCTOCYBaHHS OOMEXYBaJIbHHUX 3aXO/IB Y pa3i 3BUIbHEHHS
Bl KPUMIHAJIBHOI BIJAMOBIAQAIBHOCTI 3a3HAYMMO HACTymHE. 3BUIBHEHHS Bij
KPUMIHAJIBHOT BIAMOBIJATHHOCTI 3MIMCHIOETHCS BUKIIOYHO CYJIOM Yy (GOpMi aKTy
(CymoBOTO pillIeHHS), SKUM CBIAYMTH TPO MNPUINUHEHHS KPUMIHAIBHO-TIPABOBUX
BIJIHOCHUH MDK 0CO0010, sIKa BUMHUJIA KPUMIHAJIBHE MPABOIOPYILICHHS, 1 JIEPKABOIO.
Kpuminanpamii  komekc Ykpainm mniepenbavae Taki TiACTaBH 3BUIBHEHHS  BIJ

KpUMIHAJIBHOI BIAMOBIAANBHOCTI: 1) y 3B’S3Ky 3 JIIHOBUM KasTTSAM; 2) y 3B S3KY 3
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OPUMHUPEHHSIM BUHHOTO 3 MOTEPNUIUM; 3) y 3B’SI3Ky 3 Iepelaueio 0co0M Ha MOPYKHU;
4) y 3B’513Ky 31 3MIHOIO OOCTaHOBKH; 5) y 3B’SI3KY 13 3aKIHUCHHSIM CTPOKIB JaBHOCTI.

I3 3micty cT. 91-1 KK Vkpainu BurumBae, 1mo y BUIMAIKy 3aCTOCYBaHHS CYJIOM
OJIHIET 3 MUX MiACTaB, 10 0COOM MOXYThb OyTH 3acCTOCOBaHI OJMH a00 JAEKIJIbKa
00OMeXyBaJIbHUX 3aXO[iB. 3BUIbHEHHs BiJ KPUMIHAIBHOI BiAMOBIIATBbHOCTI MOXYTb
OyTH yMOBHUMHU 49U Oe3yMOBHUMH. be3yMOBHUIT XapakTep 3BiIIbHEHHS O3HAYae€, 1110
oco0a 3BUIBHAETHCS BiJ] KPUMIHAIBHOI BIAMOBIAAIBHOCTI Micias HaOpaHHsS 3aKOHHOI
CWJIM PILIEHHS CYJly HE3aJIeXHO B1J ii HACTYITHUX A1il, TOOTO Taka (popMa 3BIIIbHEHHS
HE TATHE 32 COO0I0 KPUMIHAJIBLHO-TIPABOBHUX HACIIKIB 1 3/1IMCHIOETHCSI O€3MOBOPOTHO.
[Ipu yMOBHOMY 3BUIbHEHHI, /10 SIKUX BIJHOCHTHCS JIMILIE TEepeaada Ha MOPYKH, Ha
0cO0y TIPOTATOM ICITUTOBOTO CTPOKY TOKIAMAEThCS 3000B’SI3aHHS TIOBOJIUTHCS
MEBHUM YHHOM SIK YMOBA CIPUSITIIMBOTO 3aBEPIICHHS I[bOTO CTPOKY.

OTxe, 32 BUKIIOUYECHHSIM €JIMHOTO YMOBHOI'O 3BUIBHEHHS Bl KPUMIHAJIbHOI
BIINOBIJATLHOCTI, IPaBOBA MPUPO/Ia 3BUILHEHHS B1Jl KPUMIHAJIBHOI BIIMOBIAAIBHOCTI
nependayae MPUNUHEHHS KPUMIHAIBHO-TIPABOBUX BITHOCHMH MK BUHHOIO OCOOOIO 1
nepxkaBoto. Lle y cBoro yepry Tsarse 3a co00r0 BIJICYTHICTh HETATUBHUX HACIIIKIB IS
3BIJILHEHOI 0COOM, 30KpeMa, 1 HeMOJKJIMBICTh peaiizarii oOMeKeHb MpaB 1 cBOOOA
Takoi 0coOW, IO BWIUIMBAIOTH 13 TMOMEPEAHHRO BYMHEHOTO KPHUMIHAIBHOTO
MPaBOTIOPYIICHHS. TakuM YMHOM, HAM BHJIA€THCS, 1110 3aCTOCYBAaHHS 00MEKYBaTbHUX
3aXOJ[IB y MEXaxX 3BUIBHCHHS BIiJl KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 3a BiJACYTHOCTI
BIJIMOBITHOTO TPABOBOIO MEXaHI3MYy € HE 30BCIM OOIpyHTOBaHUM. PazoM 3 TuMm,
3ayBaKHUMO, 10 Y IIOMY pa3i CyOCHAIapHUM MEXaH13MOM 3aXUCTY MPaB MOCTPAKIATIO]
0co0M BHUCTYyTa€ MPABOBUI MEXaHI3M BUHECEHHS! 0OMEXKYBaJILHOTO MPUIICY B MEXkKax
IUBUIHHOT FOPUCIUKIIII.

SIK110 BECTH MOBY PO 3aCTOCYBAHHS 0OMEKYBaJIbHUX 3aXO0IB IIPU 3BUIbHEHHI
ocoOu BiJl TOKapaHHs, TO OJpa3y X BIaJa€ B o4l TOM (akT, 10 3aKOHOIABEIb JIUIIIE
dbparMeHTapHO BpETYJIIOBaB BIJAMOBIAHUN MpaBoBUi MexaHI3M. lle crocyeTbes
BUITAJIKIB 3BUTLHEHHSI OCOOM BiJ] TOKApaHHS 3 BUMPOOYBAaHHSM. 3aKOHOJABEIb Yy 4. 2

ct. 76 KK Vkpainu Bka3ye Ha Te, 1110 Ha 0ci0, 3aCy/IPKEHUX 3a 3JI0YHUHHM, TTOB’s3aHI 3
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JOMAITHIM HACHUJIBLCTBOM, CYyJ MOXXE TOKJIACTH 1HIII OOOB’SI3KM Ta 3a00pOHHU,
nepeaodaveni crarrero 91-1 nporo Koaekcy». OTxke, JOBOAUTHCS KOHCTAaTyBaTH, IO
3aCTOCYBaHHA OOMEXYBAJbHUX 3aXOJIB MPH 3BUIBHEHHI OCOOM BiJ KPUMIHAIBHOI
BIJIMOBIAAIBHOCTI a00 MOKapaHHs (32 BUKIIFOYEHHSM 3BUIBHEHHS Ha IiJICTaBl CT. 75
KK VYxkpainn), HOCUTh CyTO JeKJIapaTUBHUN XapaKTep 4epe3 BiACYTHICTh MEXaHI3MY
3aCTOCYBaHHA OOMEXYBaJbHHX 3aXOMIB JUIS IIMX 3aXOJIB KPHUMiHaJIbHO-IIPABOBOI
peakiiii JepkaBu Ha BUYMHIOBAHE KPUMIHAJIBHE MPABOIOPYILICHHS, SKE MOB’s3aHE 3
JIOMAIIHIM HAaCHUJILCTBOM.

BucHoBkn Ta mpomno3uuii. TakuM 4YMHOM, JOBOJMTHCS KOHCTATyBaTH, IO
MONPH PO3B’S3aHHS OKPEMHMX MHUTaHb MU MPUIUIAIN yBary BHU3HAYCHHS MICIS
00OMEKyBaJbHUX 3aXOJlIB Y CHCTEMI MPAaBOBOIO0 MEXaHI3My HPOTUAll JOMAIIHbOMY
HACUJIbCTBY Ta IUTAHHSIM BCTAHOBJICHHS IIJICTaB 3aCTOCYBaHHS OOMEKYBAJIbHHUX
3ax0AiB. AJie MONPH MPOTPECUBHUN XapaKTep IHCTUTYTY 3aroOiraHHs JOMAIIHbOIO
HAaCHUJIBCTBA MAa€ HU3KY CHCTEMHHX MpPOTAIHH, SKi, HA HAIy TyMKY, MOTPEeOyIOTh

YCYHEHHS IIJITXOM BHECEHHS BIIMOBIAHUX 3MiH JI0 BITYM3HSIHOTO 3aKOHO/IaBCTBA.
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ROLE AND PLACE OF MEDIATION IN RESOLVING MEDICAL
DISPUTES (CONFLICTYS)

AHoTanisi. Y CTaTTi po3IIISIa€ThCA MTUTAHHS MOKIMBOCTI 3aCTOCYBAaHHSI TAKOTO
BUJy aJIbTEPHATUBHOTO BPETYJIFOBAHHS CIIOPIB SIK MEiallisl IPU BUPIIIICHH] [IUBIILHUX
cnopiB (KOH(JIIIKTIB), sIKI BUHUKAIOTh Y MEIUYHUX MPaBOBIIHOCHMHAX. Yepes3 npuszmy
HOPMATHUBHO-TIPABOBOTO PETYJIIOBaHHS Meiallii Ta KpUTEpliB Mea1a0eIbHOCTI CIIOPIB
KOHCTaTy€ThCSI MOMJIMBICTH il 3aCTOCYBaHHS ¥ Yy MEIWYHUX IPABOBITHOCHHAX
(MeauuHUX criopax). Lle € MOXJIMBUM OCKITbKH MEialiisi MeIMYHUX CIOPIB MPSIMO HE
3a00pOHEHO YHWHHHM 3aKOHOJIABCTBOM, HAaBITh OLIbIIe € OaXaHUM METO0M
BUPIIIEHHS MEIWYHUX CIIOpiB, fAKI MOXHa KBalmi(ikyBaTH fAK CKiIaaHi (depes
cy0’€KTHUM CKJIaJd, HACHIAKU Ta 1H.). [Ipu 1ipoMy Memiaiiisi MOXke 3aCTOCOBYBATHCS HE
JUIIE NI BPETYJTIOBaHHS KOHQJIKTIB, a W y TOBCSKIEHHIA MPaKTUIl MEIAYHUX
YCTaHOB. 3a3HAYMMO, IO YMHPABIIHHS KOH(MIIIKTAMU JUIsi CTBOPEHHS 310pOBOIO
poOOUOro cepefoBUIA € BaXKIMBUM KOMIIOHEHTOM B €BOJIIOLII MEIUYHUX MOCHTYT.
be3kondmikTHI poOOYl BIIHOCHMHM BaXKJIMBI JJIi CTBOPEHHS TaKOrO CEpEeAOBHIIA,
3a0e3nedeHHs Oe3MeYHOro JOTJIsAY 32 MalllEHTaMH Ta 3HXKEHHSI BUTPAT, MOB'A3aHUX

13 HeBUpieHUMHU KoHpaikTamu. [lominmeHHs poOoUnx BiTHOCHH MOKE MOKPAIIUTH
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pe3yJIbTaTH JIIKyBaHHS TMAII€HTIB, MABUIIUTH iX 3aJ0BOJICHICTH I11]1 Yac rnepeOyBaHHI
y 3aKjia/ii OXOPOHU 3/I0POB’s, 3HAYHO MOKPAUIUTh YTPUMAHHS Ta HalM MEpCOHATY
3aKiaay Tomo. BpaxoByrouwm 3apyObKHHEI OCBI BUKOPHCTaHHS —Memiarii,
IIpOaHaTi30BaHl KaTeropii MEIMYHMX CIHOpPIB, B SKHUX 3aCTOCYyBaHHs Memialii €
MOKJIUBUM 1 OakaHuM siBuIieM. HaBoJsSThCSl IEPUKOHIINBI apryMEeHTH €(eKTUBHOCTI
3aCTOCYBAaHHS MPOLEAYPH MEiallil Mpu BUPIMICHHI MEIUYHOTO CIIOPY Y OPIBHSAHHI 13
CYJIOBUM CIOCOOOM BPETYJIIOBaHHS CIOpiB. BogHOYAC KOHCTATYeThCs, 110 OKpeMi
BHUJIM MEIUYHHUX CIIOPIB HE MOXYTh OyTH BHUPILIECHI YEPE3 3aCTOCYBaHHS MPOLETYpHU
Mmeianii. 3po6JIeHO BUCHOBOK ITPO T€, 110 MeIiallis MOXe OyTH BUKOPUCTaHa HE TIIIbKU
JUISL BPETYJIIOBaHHS KOH(IIKTY MDK JIIKapeM 1 TMallleHTOM, a W 3alpoBaJKeHa Yy
MOBCAKJACHHY KITIHIYHY TMPAaKTHKy MEAWYHUX YCTAHOB 3 METOK  CTBOPCHHS
0e3KOH(IIKTHOTO cepefoBuia y cdepi 3abesreueHHs O€3MeYHOro JOTJsay 1
JKYBaHHSI.

KuarouoBi ciaoBa: MenuuHuil cmip, Meaiamis, KpUTepii MeaiadberbHOCTI,

KOH(DITIKT.

Summary. The paper considers the possibility of mediation in resolving medical
disputes (conflicts). The possibility of its application in medical disputes is stated
through the prism of legal regulation considering the use of mediation and criteria of
mediability of disputes. This is possible because the mediation of medical disputes is
not explicitly prohibited by current legislation, and is even more desirable as a method
of resolving medical disputes that can be classified as complex. At the same time,
mediation can be used not only to resolve conflicts, but also in the daily practice of
medical institutions. Note that conflict management to create a healthy work
environment is an important component in the evolution of health services. Conflict-
free working relationships are important for creating such an environment, ensuring
safe patient care, and reducing the costs associated with unresolved conflicts.
Improving working relationships can improve patient outcomes, increase patient

satisfaction while in a health care setting, significantly improve the maintenance and
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hiring of staff, and more. The categories of medical disputes in which the use of
mediation is possible and desirable are analyzed, taking into account foreign
experience of the subject. Arguments of the effectiveness of the mediation procedure
in resolving a medical dispute in comparison with a court decision are given. At the
same time, it is stated that certain types of medical disputes cannot be resolved with
the use of mediation procedures. It is concluded that mediation can be used not only to
resolve the conflict between doctor and patient, but also introduced into the daily
clinical practice of medical institutions in order to create a conflict-free environment
for safe care and treatment.

Key words: medical dispute, mediation, mediaability criteria, conflict.

IMocranoBka npo6Jjemu. Memiartisi, o BuHUKIA y 50-X pokax 20 CTOMITTS K
BUJ BITHOBHOTO MPABOCYAJISA, € JOCUTh HOBUM IHCTUTYTOM JJisl TIPABOBUX CHCTEM
Cy4YaCHHUX JIep’aB, OCOOJMBO Yy MOPIBHSAHHI 3 TPAJULIMHUMH CYJOBUMHU METOIAMH
BUpIIIEHHS criopiB. He3Bakaroum Ha BIJIHOCHO KOPOTKHM CTPOK CBOTO 1CHYBaHHS,
Meniaris sik GeHOMEH MPaBOBOi IIMCHOCTI 3apeKOMEH TyBasia cebe TOCUTh Ao0pe st
TOTrO, MO0 TPOBIAHI CBiTOBI Kpainu, Taki sk CIIA, BemukoOpuranis, dpaniis,
[IBerist TOIIO Jeraii3yBalt i CTaTyC y Hal[lOHAIbHHUX MPABOBUX CUCTEMAaX. Y KpaiHa
nepermMae JOCB1J] €BpONEUCHKUX KPaiH Mo Jieralizallii Meiailii B paMKkaX HOpMaTUBHO-
IIPaBOBUX aKTIB.

Bonnouac, memiamisi Bke mnepeOyBae IMijJ MUJIBHOK YBarow BITYU3HSHUX
BUCHUX-TIPABO3HABI[IB, OCKUIbKM 1i BHKOPHUCTAaHHS MOXE€ CTaTh e()EeKTUBHOIO
ANbTEPHATUBOIO CYJI0BOMY PO3IJISAY CYNEPEYOK Ta JACTh 3MOTY PO3BAaHTAXUTH CyJIU
nepIioi 1HCTaHIIli, K1 Y TOTOYHIN CUTYyaIlil 3a3HAI0Th KOJIOCAIIbBHOTO HaBAHTAKCHHS.
Tomy nocmiKeHHS MPAKTUYHUX acCIleKTIB Meniaiii € akKTyalbHUM TMHTaHHSIM,
0COOJIMBO y KOHTEKCTI JMCKYCIM IOJO 3aCTOCYBaHHS Mefialii y pi3HHUX cdepax
IOPUANYHOI ITPAKTUKMU.

Cran omnpaunioBaHHsA OOpPaHOI TeMM, AHAJI3 OCTAaHHIX mnyOJaikamii Ta

AOCJizKeHb, Po3risgaioun BITYM3HSIHI HAYKOBI JIOCTIKEHHS Y cdepl TOroBIpHOTO
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peryJIFoBaHHS MeJIiallii, XOT1I0cs O BIA3HAYUTH, 110 KOMIUIEKCHUX JOCITIKEeHb 13 M€l
TE€MU He Tak Bxke 0arato. Ciij 3a3Haunt podoty O. Criektop “AnbTepaTUBHI CIOCOOU
BUPIIICHHA IUBLIBHO-TIPABOBUX CYNEPEUYOK’, TAKOX OKpeMi acmeKkTdh Mesiarii
posrisnanucs y npausgx O. bpuwxkuncekoro, [, laBuaenka, M. Mazapaki, O. [Tactoka
Ta iH. Ha ocobmmBy yBary 3aciayroBye AucepraiiiHe mociimkeHHs M. Ma3zapaki
“TeopeTuxo-mpaBoBi 3acafu 3arpoBaKeHHs Mexdiamii B Ykpaini” (2019). Habupae
00epTiB 0OrOBOpPEHHs MHUTaHb IIOAO 3alPOBAKEHHS Memialii y cepl MeTUuIUHM.
BonHouac, BHCIOBUMO AYMKY TpO Te€, IO OCOOJMBOI JUCKYCIl y BITUM3HSHUX
HAyKOBHUX KOJIaX IIOAO MeAialii y MEAMYHUX CIOpax HE CIOCTEpIraeTbes, IO
aKTyaJli3y€e BCTAHOBJICHHS Ta PO3BUTOK HAYKOBOI IUCKYCIi y IbOMY HaIlpsSIMKY.

MeTtorw a0C/iIKEeHHs] € OCMHUCIIEHHS MICIS Ta poJil Mealalii Ipy BUPILIECHH]
MEJMYHUX CIIOPIB, PO3IJISITY MUTAHHS MOKJIMBOCTI BUPIIICHHS MEAUYHHUX CIIOPIB 32
JIOIIOMOT'OX0 MeTiarti.

Buxiaa ocnoBHoro marepianay. Cdepa 3actocyBaHHs MeAiallli 1OCUTh IUPOKa
1 MOYKE OXOTUTIOBATH Pi3H1 BUIU TTpaBoBigHOCHH. [lorogumocs 3 gymkoro H. Mazapaki
Mpo Te, IO CIEKTP BUKOPUCTAHHS albTEPHATUBHUX METO/IB BHPIIIEHHS CIOpPIB
BIJIMIOBIJIA€ XapaKTepy Ta paMKaM JIFOJCbKUX BiAHOCUH [1]. Takum 4rMHOM, BUHUKAE
MOKJIUBICTB 11 HIMPOKOTO 3aCTOCYBAHHS.

BuenumMn y 1bOMy KOHTEKCTI BHUKOPHUCTOBYETHCS TaKWW TEPMIH SIK
“Meia0eNbHICTD, SKUM MO3HA4YaloTh T€, 10 JO KOHKPETHOI CyNepeuKH MOXe OyTh
BUKOpHUCTaHa npoueaypa meniaiii. O.YopHiil Ha3uBae Mea1abeNbHOIO0 CUTYAIIIIO, SKa
nepeadavae JBOCTOPOHHE BIJIbHE Ta MOTUBOBAHE Oa)KaHHS JTOCSATTH MPUMHPEHHS [2].
H. Ma3zapaki HaBOAWTH Taki MOKJIMBI BU3HAYEHHS MEI1a0€NbHOCTI, SIKI ICHYIOTh Y
IOPUANYHIN JIITepaTypl: MOXJIMBICTh BPEryJIOBaTH CHIp Yy NEPCHEKTHBI; O3HAKa
MIPaBOBOTO CIIOPY, 3a SIKOIO BiH MOXKE OYyTH BpEryJbOBaHMHM y TOPSAKY Meaiallii;
BJIACTUBICTh IOPUIUYHOTO KOH(DIIIKTY (IIpaBOBOTO CIIOPY), YEpe3 sIKY BiH MOXKE OyTH
BpEryJbOBaHUMN Oe3MmocepelHbO0 CTOPOHAMH KOH(IIKTY (Cropy) mij 4ac mpoueaypu
Meialii; CyKyImHICTh YMOB, 33 SKUX Memiaris Moke OyTH edekTuBHOO abo B3arai

MOXKJIHMBOIO;, O3HaKa IIpaBOBOIO CIIOpPY, fAKa MJO3BOJIE 3aCTOCYBATH MO0 CIIOpPY
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npoLeaypy Meniailii, SIKIIO CTOPOHHM CIOpPY MOroadthcs Ha 1€ [3]. 3 ypaxyBaHHSAM
3a3HAYCHOT0 PO3IVITHEMO, YU MOXE€ MEAWYHHU crip OyTH MeaiabenbHUM, TOOTO
BpETYJIHLOBAHUH 32 TIOTIOMOTOO TIPOIEAYPH Meialtii.

BBakaemo, 110 B KOHTEKCTI MeJliallii Jep)kaBa Ma€ BU3HAUUTU PAMKH yd4acTi
MaIi€HTa Ta JIKaps, a TAKOK MEIUIHOTO 3aKJIaay Y IpoIeypi Meiartii.

3akoH Ykpainu mpo memiarito Ne 1875-1X Bix 16.11.2021 poky (mam — 3akoH)
MOIIMPIOE CBOIO JIII0 HA CYCIUIbHI BIJIHOCUHHM, MOB’S3aH1 3 MPOBEJACHHAM Memiali 3
METOI 3arnoOiraHHs BUHUKHEHHIO KOH(JIIKTIB (CHOpiB) y MalOyTHROMY abo
BPETYJIIOBaHHS Oy/Ib-IKUX KOH(IIKTIB (CIIOPIB), Y TOMY YMCI IUBUIBHUX, CIMEHHUX,
TPYJIOBUX, TOCMOJAPCHKUX, aJMIHICTPAaTUBHMX, a TaKOX Yy CIpaBax IIpo
aJAMIHICTPaTUBHI IMPABOMOPYUIEHHS Ta y KPUMIHAJIBHHUX MPOBAKEHHIX 3 METOIO
MPUMHUPEHHS MOTEPIIOTO 3 MMiI03pIoBaHUM (00BHMHYBadeHUM) (4. 1. c1.3). BoaHouac,
MeJiailisi He TPOBOJUTHCS Y KOHQIIIKTaxX (Cropax), 10 BIUIMBAIOTh YU MOXYTh
BIUIMBATH Ha IpaBa Ta 3aKOHHI 1HTEPECH TPETIX 0ci0, sIKI HE € yYaCHUKAMHU INIEl
memianii (4. 3 ct. 3 3akony) [4]. Takum 4yUHOM, y NIFOYOMY 3aKOHOAABCTBI Y KpaiHu
BIJICYTHI [IEpETyMOBH JJIsl TOTO, 11100 BU3HABATH HEMOXKJIMBOIO MEIIAIII0 Y MEAUYHUX
criopax.

Cripg 3a3Ha4UTH, IO BUSHUMH HArOJIOUIY€ThCS HA BEJIMKIN KUTBKOCTI KaTeropii
MenuuHux cnopiB. Hanpuxknan, JI. Mapkyc cTBepaXYye, 1110 3aKJ1a i OXOPOHHU 3/I0POB's
MOXYTb 3ITKHYTUCS 3 IIIMPOKUM CIIEKTPOM KOH(ITIKTIB BiJl pO301’KHOCTEH y JyMKaXx J0
npsiMmoro KoHQumikTy. [Tpu boMy fesiki mpoOiaeMu € KIITHIYHUMHU, YU TO MIXK JIIKapsSIMH,
MK JIiKapeM Ta Tami€eHToM abo 4WiIeHOM CIM'i, a JesKi — aaMIHICTPAaTHBHUMH YU
YIPaBIIHCHKUMH [5].

[IpakTuku memiamii 3 BenukoOpurtaHii 3a3Ha4arOTh, 10 B JACSKUX BUITAJIKAX
ciM'l, maiieHTy Ta GaxiBili B Tay31 OXOPOHHU 3/10POB'S MOXKYTh HE MaTH MOPO3YMIHHS
3 OKpEeMHX MMUTaHb, HAMPUKJIIAJ, KOJIM KOMYHIKAIllsl M)XK WICHaMH CiM'T Ta MEIUIHUM
nepcoHajgoM abo Opuraaor 3 JOTJISAYy MOXe OyTH YTpyAHEHa; JroauHa abo i1 ciM's
Oa)xaroTh HaJaHHS MEIUYHOI JOMOMOTH, KA, Ha AYMKY (haxiBI[iB y raixy3i 0XOpOHHU

310pOB's ab0 OISy, HE JIOMOMOXKE; OCOOM MOXYTh MaTH IMEpPEeKOHAHHS, Kl
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3aBakaloTh MOTOJAUTUCH HA IJIaH JOTJISY; MK NAlleHTaMU Ta (axiBLSIMU BUHUKAIOTh
PO30DKHOCTI IIOJI0 TOTO, SIK HaWKkpaimie giaTh. Y OUIBIIOCTI BHUMNAAKIB BOHHU
BUPINIYIOTHCS [UISIXOM PETEIbHOTO OOTOBOPEHHS Ta HAJaHHS 4acy AJii PO3MOBH Ta
0OMIpKOBYBaHHS. AJie 1HO1 HE BIA€ThCS JOCSATTH 3T0JIH, 1 CaMe TOJI1 MOXKE JIOTIOMOTTH
Meiaris [6].

PazoMm 3 TuMm, memiamis y MeAMYHUX cropax y kpainax €Bpomu Ta CIIA €
NOIIUPEHUM Ta JyXke eDEeKTUBHUM criocoOoM BupileHHs KoHpikTy. C. DopxeHn
3a3Hayae, 110 HUHINIHSA CyJOoBa CHUCTEMa, sKa 0a3yeTbCcsi Ha JICNIKTHUX
IPABOMOPYIICHHSX, € HEeeEKTUBHUM METOJIOM BUPIIIECHHS CIIOPIB MPO JKAPCHKY
Henbanicte. CyoBUM po3riisa He 3abe3nevyye KOMIICHCAIlT TOTePIIUM Malli€HTaM,
HE CTpUMY€E HEIOANIOCTI JIiKapsi Ta He 3a0e3neuye HaJaHHS CIPaBEIJIMBOI ST BCIX
CTOpPIH CUCTEMHU BHUpilIeHHS cropy. OpHak, Ha IyMKYy aBTOpa, METO OUIBIIOCTI
pedopmM, siki mpoBoarsiHcs okpeMumu mraramu CIHIA, Oyno nojanbiie 3MEHIICHHS
JOCTYMy MOCTpaXAaJIMX TAlI€HTIB JO MPaBOBOi CHCTEMHU. Y cOpoOl po3poOUTH
CUCTEMY, KA KOMIIEHCY€E BUTPATU TPABMOBAHUM TalllEHTaM, YTPUMY€ BiJ HEA0AIOCTI
JIKapIB 1 € CHPaBEJIMBOIO, NI€AKI KOMEHTAaTOPWM BUCTYNHIIM 3a MacoBl 3MIHH Y
meanuHil cdepi [7]. Tlpore, BapTOo 3ayBaXuTH, IO BUKOPUCTaHHS Memiamii y
MEIMYHUX CIIOPaX CXBAIIOETHCS HE BCIMa BUSHUMH, SIKi, SIK TPABUIIO, PO3MEKOBYIOTh
BUIIAJIKH, KOJIU MeAlalisa € epeKTUBHUM IHCTPYMEHTOM, a KOJIM Hi.

K. MakKrneii, Hampukiaa, 3a3Hadae, 0 B JICIKMX BHITQJKaX Memiallis He
JIOTIOMOKE BPETYJIIOBAaTH MEIUYHUH CIIp, 1 €IUHUM DIlIEHHSIM Oy/e 3BEpHEHHsS 10
cyny. OMHMM 3 TaKUX BUIIAJKIB € MEIMYHA CyTIepeyKa, B AKii PeiriiHi mepeKoOHaHH I
MEePEIIKOIKal0Th IEBHOMY CIIOCO0Y JiKyBaHHA. Hemae Henmopo3ymiHHS, SIKE MOKIMBO
BUPIIUTH. [HIIMI BUManoOK BUHUKAE, KOJU CyporaTHI 0coOM (CIUCOK 4JieHIB CIM'T,
YIOBHOBRXEHUX HA TMPUUHATTS MEIUYHUX PIlIeHb IIOJ0 HEeII€31aTHOT 0co0H,
MOYMHAIOYH 3 MOJPYAOKS, HAUOMMKYMX POJAMYIB, a MOTIM 1HIIMX YJIEHIB CIM’1), SIKi
OPUINMAIOTh PIIIEHHS, BIIMOBIISIOTHCS TPUIUHUTH JIIKYBAaHHS, IO MIATPUMYE KUTTS,

HaBITh MAIOYH BCIO JOCTYNHY iH(popMarlito. Hanpukiazn, ogHe J0CTIIKEHHS T0Ka3ao,
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0 npuOIM3HO B 2% CyINEpedoK y 3B'SA3KY 13 3aKIHYEHHSIM >KUTTS JIKapHS Alsia B
OJIHOCTOPOHHBOMY HOPSAKY, IPUIHHSIIOUH JIKyBaHHS, 10 MIATPUMYE KUTTS [8].

Jis Memianii HaWkpalie MigXxoAsaTh TI MEAWYHI CHOPH, Y SKHX PO301KHOCTI
CTOCYIOThCSl THILy JIIKYBaHHs. Y IMX BUIQJAKaX CTOPOHHM YacTO MOXYTb OTPUMATH
BUTOJly 3 YTOYHEHHA 1H(oOpMallli, KOJu, HaNpHUKIaA, OaTbKU HE 3TO/HI 3 JIKapsMH
yepe3 MeAWYHE TOBO/KEHHS 3 IXHBOIO HEMOBHOJITHBOIO TUTHHOIO abo uepe3
PO30DKHOCTI IBOX OATHKIB 11010 JiKyBaHHs. Taki BUMTAJKH TaKOK MOXXYTh BUHHKATH,
KOJIM OMIKYHHU HE MOTOJKYIOThCS 31 CBOIM JIITHIM pOAMYEM a0o0 JIiKapeM 3 MPUBOIY
OPU3HAUEHOTO JIIKYBaHHSA. Ba)KJIMBOIO 4aCTUHOIO MOCEPEIHULTBA € T€, 110 CTOPOHU
30UparoThCsl Pa3oM Ta PO3pOONSIIOTH IUIAH JOTJISAAY, KM BiamToBye 000X [8].
BigzHaunmo HeM0MIKOM Takoro Mmijaxody Te, 110 B HbOMY HE OepeTbesl 10 yBaru
3aMoAisIHHS LIKOAM 3J0pOB'I0 MAall€HTa B MEIWYHOMY 3aKiaji, a, AK 0adumo,
PO3IIISIaI0THCS BaplaHTH 1HIIMX CYNEPEUOK, 10 BUHUKAIOTh Y IPOLIECT JIIKYBaHHS.

Ha xopucTth 3acTocyBaHHsI MeAiallli BUCIOBIIIOIOTHCS HE JIUIIE €BPONEUCHKI Ta
aMepHKaHChKi BUEHI, a ¥ BueHi 3 Kuraro. Tak, /. JIi Ta I1. Jlait BUCITOBITIOIOTH IyMKY,
o 30epekeHHsT KOH(IICHIINHOCTI Ta BIJHOCHUH CIIBIpalll MiDX CTOpPOHAMU €
BOKJIMBUMHU IIHHOCTSIMH, SK1 JIeKaTh B OCHOBI Memiamii Ta poOJsATh e crocio
MOCEPETHULITBA OCOOIMBO MPUAATHUM JUIsl BHPIIIEHHS CIOpIB, MOB'3aHUX 13
OXOPOHOIO 37I0pOB'A. 3 OYEBHUJIHUX MPUUYMH MEIWYHI NPALIBHUKH Ta IXHI yCTAHOBH
n0ar0Th MPO CBiK nmpodecitHuii IMIK Ta penmyTallito. Tak caMo Halli€eHTH 3a3BUYail He
X0uyTh, 00 coliajbHa cTUrMa Oyjla TOB'sI3aHa 3 iXHBOKO XBOpPoOOK abo
cTpaxaanHsM. [IpuMiTHO, 10 Y 3aKOHOJABCTBI € YITKI MOJOXEHHS MO0 3aXHCTY
KOH(1IEHIIITHOCTI MOB1IOMJIEHb IIpo Menianito. HaBiTe y ripmomMy BHIaaKy, KOJIH
CTOPOHU HE MOXXYTb JIIATH 3TOJH, )KOJHA 31 CTOPIH HE MOXE BUKOPUCTOBYBATHU OY]b-
Ky iH(opMaIliio, OTpUMaHy B XOJ1 Mefiallii, 3 METOI CYJOBOTO pPO3IIIALy, 3a
BUHSTKOM JIesiKiMX 00cTaBuH. KpiM TOr0, y CIIpollieHOMY peXuMi Meaiallii mpoTuoopyi
CTOPOHU MOXYTh CIUIKYBAaTHCS, BECTH NEPEroBOPH Ta BUPINIYBATH MIXK COOOIO
BPETyJIIOBaHHS 3a JONOMOTOI0 Mejiatopa. MIMOBIpHO, CTOCYHKHM MiX JikapeMm Ta

Mali€HTOM 3HAYHOI0 MIpOr 30epexyThes micis memiamnii [9]. Pazom 3 tum, Bapto
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3a3HAUUTH, 110 BYEHI BKA3YIOTh Ha HEOOXIJHICTh HAaBYAHHS HaBMYKaM MeJiarlii
MEJIMYHUX TPaIliBHUKIB JJIsI TOBCSAKACHHOT pOOOTH 3 MalliEHTaMHU.

Toxx MOXeMO 3pOOMTH BHCHOBOK, IO PE3YyJIbTAaTH MPAKTUYHOI peanizaiii
MeIialii B MeIUIIMHI 3arajioM MaroTh MTO3UTUBHI BIATYKH 3 JISIKUMH 3ayBaXKCHHSIMHU Y
0araTpoX KpaiHax CBITY.

Tak, C. OHr 3a3Havae, 110 Mejiallis ITO3UTHBHO BINIMBAE€ Ha BIJHOCHHU MIX
JiKapeM 1 MamieHToM, MiaBUIlye eDEKTUBHICTh MPOIETYPU BPETYJIIOBAHHS CIOPIB,
3HM)KY€ BUTPATH HA BPETYJIIOBAaHHS NPETEH31M, MABUILY€ KOH(DIIEHLIHHICTh CYJOBUX
PO3IIISIIB Ta CIIPUSIE MABUIIICHHIO Oe3MneKu naiienTiB. OgHak, MeaiaTopaM Moxke OyTH
CKJIQJTHO BECTU OeciJii 31 CKJIQJHUX MEIUYHUX MUTaHb Ta MUTaHb CUCTEM OXOPOHU
3n0poB'a. st mpoGiema Moxe OyTH BUpIIIEHA 3 MOSBOIO CIEIiali30BaHUX MEI1aTOPIB
[10].

Kuraticeki Bueni M. Banr, I'. JIro, X. XKao, M. SIHr BKa3zywoTh, 1110 MEAUYHI
CYJOB1 pO3MJISiAM 30UIBIIYIOTH BUTPATH JUIsl CUCTEM OXOpPOHHU 3A0poB's. Memialis,
apOiTpax Ta 1HII METOAM AaJIbTEPHATUBHOTO BHPIIICHHS CIOPIB BCE YaCTIIIE
BUKOPUCTOBYIOTHCA ISl BUPILIEHHS CIOPIB Ta MIJBULIEHHS CTYNEHS 3a/10BOJICHOCTI
MEIUYHUM oO0ciyroByBaHHsM. Y Kwurai 3pocTtatoya KiTBKICTh MEIMYHUX CIOPIB
CIpHsIa BHHUKHEHHIO 3aHEMOKOEHHS 1010 O€3MEeKH JIIKapiB Ta HEJOBIPH MIXK JIIKapeM
Ta Malli€HTaMH, 1110 MPU3BEJIO JI0 TOTO, 0 OCTAHHIMHM POKaMH y KUIBKOX MPOBIHLISIX
Oynu 3acTOCOBaHI aJbTEPHATHMBHI CIIOCOOW BHPINICHHS CHOPIB. BueHl A0XOmsTh
BUCHOBKY, IO MeEJiallisi MOXE JOMOMOITH CYTTE€BO 3MEHIIUTH KOH(MIIKTH MiX
JTKapsAMH Ta TAIll€EHTaMHU, 3 METOI YHHMKHEHHS CYJOBHX PO3IJISIIIB, TUM CaMUM
320MaKYI0UM 4ac Ta Tporri 1jig 000X cropid. CTBOPHUBIIKM HEHUTPaTbHY CTOPOHHIO
YCTaHOBY, TaKy SIK KOMITET 3 IMOCEPEIHHUIITBA, Pa30M 13 BIANOBIAHOI MPaBOBOIO
0a3010, CHCTEMH OXOPOHHU 37I0POB'S TAKOXK MOXKYTh KpaIlle BHPIITyBaTH CIIOPH MIXK
JIKapHSAMU Ta Tall€eHTaMHu, 00 TOKPAlIUTH BIJHOCMHU MIXK TAllIEHTOM Ta
MIOCTAYaJILHUKOM TIOCITYT 1 3aJOBOJILHUTH TPOMAJACHKY IyMKY. Pazom 3 mum, s
JeSIKUX KOH(IIIKTIB MOXE 3HaJ00UTHCS 3allyd4eHHsl HE JIMIIe MeaiaTopa, a W MmoJiiii

[11]. SAx Gauumo, B OLIHKAX BUCHHMX HaldacTimie Girypye nmo3UTUBHE CTABJICHHS JI0
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Meiaii y cepi MeIUIHY, 110 Mepeadadyae 3aCTOCYBaHHS IIIMPOKOTO CIIEKTpa PI3HUX
TEXHIK, METOJIMK, HABUYOK MeJllaTopa Y BITHOCHHAX MK Cy0'€KTaMH MPaBOBIIHOCUH
y cdepi OXOpOHH 37IOPOB'S.

Meniatopu BUKOPUCTOBYIOTh KUIbKa €(QEKTUBHUX METOJIIB BHUPIIICHHS
KoH(IiKTIB. MeTonu Memialii MOXXyTh OyTH IHTETPOBaH1 B KIIHIYHY JOIIOMOTY, 1100
JOTIOMOTTH  MOJIOALIOMY MEIUYHOMY TEpCOHANy pO3Mi3HaTH mpoldiemMy Ta
32/I0BOJIbHUTH (haKTHYHI MOTpeOM MaIlieHTiB, ciMel Ta KoJer, 3aro0irTH ecKaaiii
KOH(ITIKTY, 3a0IaJUTH Yac Ta PECypCH 3a pPaxyHOK MPAaBHIHBHOTO BHPIMICHHS
npo6iemu. Lli MeTou MOKyTh OyTH IHTETPOBAHI Y TIOBCSK/ICHHY KJIIHIYHY MPAKTHUKY.
EdexTuBHI MeTOAM TOKpAIEHHS CIIBPOOITHUIITBA Ta BHPIIMICHHS KOH(IIIKTIB
BKJTFOYAIOTh BUCITYXOBYBAHHS JJI PO3YMIiHHS, IEPEOCMUCIICHHS, 3’ ICYBaHHS CYTHOCTI
npo0ieMu Ta JOCSITHEHHS YITKMX JOMOBJICGHOCTEH. BUKOpUCTaHHS IMX METOMIB
JOTIOMAarae KepyBaTH KOH(IIIKTOM, CIpPUA€ PO3YMIHHIO Ta HNPUUHSATTIO, BUSBIIAE Ta
BHU3HA€ OCHOBHI IHTEPECU UM MOTPEOU, 3’SICOBY€E TOUKU JIOTUKY Ta YITKO YCBIJIOMIIIOE
MalOyTHI Aii, Kl JO3BOJISIIOTH KOXKHIM JIFOAMHI BIAYYTH, MO il 4 HOTO MOTpedOu
3a70BoJIeH1 [12].

[Toxi6HO 1O TOTO, SK KIIHIYHA JOMOMOTa BKJIIOYA€E ajJbTePHATHBHI METOIU
JIKYBaHHSI, MPOLEC BPETYIIOBAaHHA KOH(JIIKTIB TaKOX Ma€ psij ajlbTEepPHATUB s
3ano0iraHHs, BHUPINIEHHIO, Jl€ecKalalii Ta BHpPIMIEHHIO cropiB. EdektuBHe
yIpaBJIiHHS KOH(IIKTaMH BUMarae o€ THaHHS HABUYOK Ta MPOIIECIB JIs 3aJ0BOJICHHS
noTpeld Ta IHTEepeCiB Pi3HUX 3al[IKABICHUX CTOPiH. [HTerpailis HMX METOIIB y KJIIHIUYHE
CepenoBHUIle MOXKE €(PEKTUBHO 3HU3UTHU PIBEHb KOH(IIIKTY Ta 3amo0IrTd TUCQYHKITT
MiPO3ALTY.

BucHoBKkH Ta mpono3uiii. TakuM YMHOM, BapTO 3a3HAYUTH, 1110 3aCTOCYBAHHS
Memianii y chepi 0XOpOHHU 370POB'S € MOKIMBUM, OCKIJIBKUA MPSAMO HE 3a00pOHEHO
YUHHUM 3aKOHOJIaBCTBOM, 1 1HO/1 Oa)KaHUM METOJOM BUPIIICHHS MEIUYHUX CIIOPIB.
[Ipu 1poMy Memiallis MOXKE 3aCTOCOBYBATHCS HE JIMINNE JJIs BPETYJIIOBAHHS
KOH(JIIKTIB, @ ¥ y MOBCAKIEHHINA NPaKTUIl MEIUYHUX YCTAHOB. 3a3HAYMMO, IO

YOPABIIHHS KOHQIIKTaMU JJII CTBOPEHHS 3J0pPOBOr0 poOOYOro CepeloBUINA €
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BOKJIMBUM KOMIIOHEHTOM B €BOJIOLII MeIMYHMX Tocayr. beskoHiikTHI poboui
BiITHOCHHU BaXXJIUB1 JUIsl CTBOPEHHS TAaKOTO CEPEOBHINA, 3a0€3MeUeHHsT OC3METHOTO
JOTJIANy 3a TMallleHTaMH Ta 3HWKCHHS BUTPAT, MOB'SI3aHUX 13 HEBUPIIICHUMHU
koH(uikTamu. I[lominmmeHHs poOOYMX BIIHOCHMH MOXE TIOKPAIUTH Pe3yJbTaTH
JIKyBaHHS MAIlIE€HTIB, MIIBUIIUTH IX 3aJ0BOJICHICTh MiJ Yac nepeOyBaHHI y 3aKjaji
OXOpPOHH 370POB’s, 3HAYHO MOKPAIIUTh YTPUMaHHS Ta HAlM MEepCOHAy 3aKjaay

TOIIO.
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BIJIHOBJIEHHSI JOCTYIHOCTI 0 MMPABOCYJISI B TAMBIi

RE-ENGAGING ON ACCESS TO JUSTICE IN THE GAMBIA

Anortanisi. CTaTTs OpuUCBsYEHA OLIHII JOCTYHOCTI 10 npaBocyans y ['ambii y
CBITJI1 3a0€3MEUYEHHS KOKHOr0, XTO LOr0 MOTPedye, IPABOBOIO JOMOMOT0I0 TaKOTO
o0cAry Ta SIKOCTI, 110 JO3BOJIUTH 3aXUCTUTH MOPYIIEHI ITpaBa HE TUIbKU MEPECIYHOTO
IPOMAJITHUHA, aje W HAHOUIbII Bpa3IMBHX TPYNU HAcelIeHHS (30Kpema, JKIHOK Ta
niteit). Kepyrodrch mocTaBlieHUMH 3aBIaHHSMH, aBTOP BU3HAYMB PAMKH 3I1HCHEHHS
OIIIHKH, JOCTOBIPHI JKepena iHdopMarlii, TeopeTuyHi, reorpadiuni Ta eMIipUYHI
oOMexxeHHsa aociikeHHs. [IpoaHani3oBaHO ICTOPHYHI, COLaJIbHI Ta €KOHOMIYHI
nepeyMOBH, MOJITUYHE cTaHoBHIE ['am01i, BIAMOBIIHI HOPMHU MIXKHAPOJIHOTO Ta
HaIllOHAJIBHOTO TIpaBa. 3a pe3yibTaTaMH OIIHKH aBTOp 1ACHTH(IKYBaB YHUCICHHI
CHUCTEMHI HEJIONIKH, sIKI CEpPHO3HO YCKIIAJHIOIOThH JAOCTYIHICTh kutemiB ['am6ii 1o
NpaBOCYyIsl, IO OCOOJMBO CTOCYETHCS BPA3JIMBUX TPYN HAceleHHs (3arajbHiCTh
3aKOHOJIAaBCTBA TIOPYIIy€ JOCTYIl JKIHOK 1 JITe [0 TpaBOCYI[s; TIPaBOBE
pEryJIoBaHHs B KpaiHi 3aJIeKUTh Bij Blaau; y ['amMOii CTBOpEHO creliaibHUIl OpraH,
KWW 3aiiMaeThCsl HAJAHHSIM MIPABOBOI JOIIOMOTH, ajie BiH OLIBII aKTUBHHUM y CTOJHIN
['am6ii (Banmxkyna), 1 He Halae HaJEKHOI MPABOBOI JOMOMOTH B IICHTPAJBHIN Ta
CX1JIHIA YacTHUHI KpaiHu 3a OpakoMm (piHAHCYBAaHHS TOINO), a TAKOX 3aMpPOINOHYBaB

CIIUCOK KOMIUIEKCHUX Ta CHCTEMHHX pPEKOMEHHAIii, pPO3pOOJICHNX 3 METO
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MOKpAIIeHHs. 1CHYI04YOi cuTyarlii. 30KpeMa aBTOpPOM TMPOMOHYETHCS BUPIIICHHS
BCTAHOBJICHUX BaJl ['aMOIICbKOT CHCTEMHU AOCTYITY J0 IPABOCY S IIIIXOM: PO3BUTKY
IHCTUTYTYy TpaBoBOi nomomMoru B ['amOii nuisixom pedopmyBanns HarionaasHOTO
areHTCTBa IpaBOBOi Jjomomord B ['am0ii, TpUHHATTSAM JaepKaBHOI cTpaTertii,
CIpPSMOBAaHOI Ha 3MIIIHEHHS] MPAaBOBOI KYJbTYpPH Ta 00I3HAHOCTI HACEJCHHS IOAO
CBOIX TMpaB, MEXaHI3MIB iX peamizamii Ta 3axucTy; pePOpMYyBaHHIM CHCTEMHU
IPaBOOXOPOHHUX OPraHiB; PO3IMIMPEHHSIM OOMIHY CTyACHTaMU JiJisi 30araueHHs 3HaHb
1 IOCB1/ly B pO3BUHEHUX KpaiHAX; IEPEPO3NOALITY CUCTEMHU (DIHAHCYBAHHS HA HAJJaHHS
paBOBOI JOMOMOTH; IOKpAIIEHHS JOCTYIHOCTI JO CYAIB LUIAXOM IOLIUPEHHS
Opo1iyp, sIKl HOSICHATD, SIK MO’KHA 3BEPHYTHUCS /10 CYAY 3a 3aXMCTOM CBOiX MpaB TOILO.

Kuo4oBi cjioBa: JOCTYNHICTH A0 MPaBOCY[s, MpaBO Ha CYJOBUM 3aXHCT,
3aXMCT MpaB KIHOK Ta JiTeH, mpaBoBa jormomMora B ['am0ii, olliHKa BEpXOBEHCTBA

npasa.

Summary. This paper reflects the situation with access to justice in The Gambia,
in the light of providing everyone with legal assistance in volume and quality, which
allows to protect the violated right not only by average citizens, but also by the most
vulnerable groups of people (in particular, women and children). Guided by the range
of the assessment goals, the author determined the framework of the research, viable
sources of information and theoretical, geographical and empirical limitations of the
study. The Gambia's background including (but not limited to) its history, social and
economic conditions, political environment, international and national legal
frameworks were analyzed in detail. As a result of the assessment, the author indicated
the number of systemic flaws that seriously complicate access to justice, especially for
vulnerable groups of Gambians (in The Gambia, there is a quite general legislative
regulation of access to justice for women and children which makes it possible to
violate the rights of women and children without the possibility of their protection legal
regulation in the country is highly dependent on the current government the Gambia

has established a special body that deals with the provision of legal aid, but it is more
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active around the capital of the Gambia (Banjul) and does not provide adequate legal
aid in the central and eastern part of the country because this body is not adequately
funded). For the purpose of ensuring the effectiveness of access to justice through the
development of legal aid in the Gambia, relevant conclusions and recommendations
were formulated. In order to improve the situation with ensuring access to justice
through the development of legal aid, it is recommended: reform the National Legal
Aid Agency in The Gambia; adopt a state strategy aimed at strengthening the legal
culture and awareness of the population about their rights, mechanisms for their
implementation and protection; reform the system of law enforcement agencies.
Keywords: access to justice, right to judicial protection, protection of women's

and children's rights, legal aid in the Gambia, the rule of law assessment.

An overview of the research issue. The importance of access to justice
assessments stems from the need for universal respect for human rights, as well as the
establishment and development of the rule of law, which, in turn, is inextricably linked
to ensuring everyone's right to judicial protection (through the institutional component
and due process). At the same time, the right to judicial protection will be illusory if:
all or some group of people will not have access to justice due to the territorial
remoteness and the impossibility of filing court documents or getting to court; the court
fee is so high that few people can pay it and have access to court procedures; any
manifestation of discrimination in access to justice, through gender, skin color,
religious preferences, material status; while formalizing the right to judicial protection,
legal ignorance is a significant obstacle to access to justice; there is no legal aid in its
accessible version for the unprotected population; the procedural mechanism for
considering a case in court is of a predetermined nature and is not effective, etc.

On the one hand, the twenty-two-year rule of autocratic and corrupt power in
The Gambia has left a deep imprint not only in economic and political processes, but
also in limiting access to justice and, possibly, deliberately creating barriers that would

lead faster to expanding the fullness of power in the hands of one person, rather than
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creating conditions for access to effective legal remedies. On the other hand, The Legal
Aid Act of 2008 established a National Agency for Legal Aid that makes possible to
move access to justice via legal aid tools development. But the systemic problems of
legal implementation leave much to be desired in terms of ensuring accessibility to
justice with respect to all legal reforms in The Gambia.

The purpose of this paper is to conduct an assessment of the institutional, legal,
functional provision of access to justice for vulnerable groups of the population, which
due to territorial remoteness, financial insecurity, legal ignorance, institutional
insecurity do not have the opportunity to obtain protection of their rights in court, and
may become victims of political and other persecution, be unreasonably deprived of
legal protection and the inability to defend themselves in the courts.

This research was initiated by The New Africa Foundation and are supported by
United Nations Development Programme, United Nations Children's Fund, and United
Nations Population Fund under the “Assessment of the Judiciary in the Republic of the
Gambia” program.

During the assessment, we aim to assess accessibility to justice in light of the
following goals:

1. To make an overview of the access to justice of the poor in The Gambia.

2. To describe the legal framework established in 2008 to improve access to
justice in the Country, including any amendments.

3. To describe the success and challenges which the Gambia is facing in
implementing the above measures.

4. To describe the legal aid and para legal services available in the country and
a preliminary assessment of the effectiveness of such services.

5. To make a review of the investments, including the UNDP project, which have
been made in the last 8 years by the international donor community to promote access
to justice.

6. Perform and present in chart form a gender and human rights mainstreaming

exercise on the issues under consideration in this assessment which illustrates how
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Issues raised in the mainstreaming exercise have been addressed in the assessment
process and recommendations

7. To make recommendations with respect to possible reforms and initiatives
which would improve the access to justice situation in the Country and strategies which
might be employed to make such improvements.

Research design. When performing this research, | would like to choose a
complex set of methods (based on the complexity of the object under study) and apply
qualitative, quantitative, and multi-method approaches for the selected topic. Each
method will be implemented in a specific plane, taking into account the complexity
and versatility of the research object. The quantitative method will focus primarily on
the number of: (1) judges and courts in the country; (2) administrative, criminal, civil
cases; (3) cases in courts in which the defendants were women, children and
representatives of vulnerable groups of the population; (4) legal representatives,
solicitors in the country who have the right to represent interests in court; (5)
institutions that provide free aid in The Gambia; (6) applications from citizens of the
Gambia for legal assistance and support of cases in court etc.

The qualitative method will be used to research: (1) normative regulation of
access to justice in scope of getting free legal aid, free going to court; (2) research on
the effectiveness of the legal aid provided; (3) studies of specific barriers to access to
justice; (4) studies of the causal relationship between a specific individual feature and
the development of a situation of inaccessibility to justice; (5) development of steps to
improve the situation of access to justice in the light of increasing access to justice for
vulnerable groups of people, etc.

We use multi-method approaches when: (1) examining the trust of The Gambian
citizens to the judiciary; (2) assessing the factors affecting the obstacles for access to
justice; (3) studying the mechanisms of counteracting and overcoming obstacles for
access to justice for vulnerable groups of people, etc.

To implement the methods, it is necessary to start with a doctrinal study of justice

in the country under explore and understand how the judicial system functions as it is
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built in accordance with the current legislation. The assessment will use a comparative
study at different levels and approaches, which will allow comparing the functioning
of the judicial system and its independence not only in The Gambia, but also pay
attention to how the access to justice for vulnerable groups of people is ensured in
neighboring countries, which will highlight general trends and patterns. Also, a method
will be used in the process of which the study of the access to justice will take place in
the light of a specific case, which can occur both in the aspect of the development of a
specific situation, or in the body of judicial self-government, or in the consideration of
another case. The strength of the used methods is the clarification of the objectively
existing justice in the country. At the same time, taking into account the political nature
of the country, we will not be able to establish or assess the objective influence of
hidden factors on the access to justice, which are not caused only by law.

To collect data, a set of measures will be used to form an objective map of the
access to justice for vulnerable groups of people, and more specifically: (1) analysis of
available documents and materials from the global network; (2) study of normative
materials, judicial and disciplinary practice from the global network; (4) research of
available materials based on the results of questionnaires, interviews of persons who
use the right to judicial protection, especially those who belong to vulnerable groups
of persons; (5) monitoring of open court hearings via global network; (6) the activity
of the established bodies to popularize the possibility of receiving free assistance for
vulnerable groups of the population through the global network.

Data gathering. The methodology for collecting information sources within the
framework of this assessment will be represented by a multi-stage procedure for
collecting data that reflect information of assessing access to justice in the Gambia,
analysis of categories of Gambian citizens who, for one reason or another, find it more
difficult to defend their rights in court, which will consist of searching: (1) primary
sources of information (which either fix the legal norm that is related to the object of
research, or become a source in which the real situation was displayed on the scale of

interest to us); (2) reports compiled by various governmental and non-governmental
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organizations and international organizations, which directly or indirectly reflect
information about barriers to access to justice for vulnerable groups in The Gambia;
(3) a study of scientific and academic sources that reflect theoretical approaches to the
analysis of barriers to access to justice, as well as study the political situation in the
Gambia and assess the availability of justice for vulnerable groups of the population;
and (4) any other material that can complement the picture of access to justice for
vulnerable groups in The Gambia.

Determining viable sources of information. After determining the entire list of
sources and analyzing them, it is necessary to highlight those sources that are not only
of particular importance, but the information that most corresponds to reality. In this
context, it is necessary to highlight several criteria that should be taken into account
when assessing the validity and value of this or that information.

1. The credibility of the organization that is the author of a particular document
(for example, documents that were drawn up under the leadership of the United Nations
Organization have a high degree of reliability and value; when studying and
interpreting them, it is enough to be guided by generally accepted errors in the context
of data analysis and information synthesis);

2. The closeness between the immediate facts and the author of the source in
which certain facts are being investigated (it is intended the fact that, for example, the
information that is obtained by the author of the information source directly in a
particular situation that is important for the object will be very valuable for research;
and vice versa, the importance and reliability of information decreases if the described
information in the source is obtained through secondary or tertiary data analysis).

Type of assessment. This is a desktop type of access to justice assessment in The
Gambia. Collection of information and selection of sources of information, its analysis,
presentation of conclusions are carried out exclusively with the use of a personal
computer.

Cost of Assessment: $50000 ($20 000 from The New Africa Foundation,
$10 000 from United Nations Development Programme, $10 000 from United Nations
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Children's Fund, and $10 000 from United Nations Population Fund). The assessment
will be carried out within a month.

Tools. Based on the above methodological base, in the process of carrying out
this assessment, a set of analytical, statistical, search tools was used, which made it
possible to display a picture of the accessibility of justice in the Gambia in terms of the
availability of the right to judicial protection for vulnerable groups of the population,
as well as in especially important cases (in criminal cases related with a political
context and ensuring a fair trial and the right to legal protection not only for defendants,
but also for persons who are victims).

Team. To evaluate the study, a team will be formed, which will include 7 people
(program manager, three analysts, three persons who will provide technical support).
The program manager performs the overall coordination of the project; three analysts
collect data, their primary processing, analysis of the information received, the first
two analysts form a general report, the third analyst forms and makes a presentation of
the project results; three people provide technical support and support for the project
throughout its implementation.

Limitations. The limitations of the work are represented by a specific framework,
which is not exceeded in the analysis during the assessment. This framework is
presented by theoretical, geographical, empirical aspects.

The theoretical limitation is due to the object of the research. Thus, in the process
of conducting this study, we will focus on one of the elements of the rule of law
manifestation — the right to judicial protection. At the same time, the right to judicial
protection will be illusory if it is not ensured by real territorial accessibility to the court,
the absence of unreasonable financial barriers (or the creation of favorable conditions
for unprotected groups of persons), accessibility to due process with all generally
accepted judicial guarantees and procedures (which will provide a comprehensive and
fair consideration, without a priori understanding to the convicted — that will be
convicted, including groundless, and for the victim — that his rights will not be

protected), access to qualified legal protection. And the theoretical limitation is
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represented precisely by the study of the accessibility of justice for the unprotected
segments of the population (women, children and other persons on any illegally
discriminatory basis).

The geographical limitation is due precisely to the Republic of the Gambia.
Going beyond this is only allowed to make a comparison between ensuring access to
justice for vulnerable groups in The Gambia and other neighboring African countries
to find patterns or highlight a trend in this direction.

Empirical limitations arise from the very type of assessment that we conduct and
the fact that no sociological or other research is conducted directly in this country,
which leads to cognitive limitations. It also makes us dependent on the sources of
information from which we took the data, which makes us a second-step assessment.

The analysis of recent publications and research. Amnesty International
conducted a study in The Gambia (2019), which resulted in a list of priority areas for
the protection of the rights of Gambians for the Government of Gambia. In terms of
this assessment, other priority areas are recalled: (1) strengthening the judiciary
(including reforming and strengthening the National Legal Aid Agency of the
Gambia); (2) protection of rights of women and children who are harassed and
restricted in The Gambia [1].

This resource provides a Guide to Assessing and Improving Access to Justice
for Women in Different Countries. Among other things, attention is focused on the
legal characteristics and the situation to ensure access to justice for women in The
Gambia. The value of this source is also enhanced by a systematic analysis of access
to justice in the context of not only countries, but also the categories of cases in which
awoman filed a lawsuit. In addition, this resource provides steps and recommendations
for improving access to justice and ways to implement them [2].

This source of information [3] is a manual that aims to achieve goal 16.3 in the
UN Sustainable Development Program. In light of our research, the source explores

the implementation of ways to ensure accessibility of basic justice in third world
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countries, as well as typical problems along the way, funding and costs of ensuring
accessibility to justice.

This Survey Report [4] aims to research and evaluate legal aid in Africa in the
context of African criminal systems. Interestingly, this source outlines the types of
legal aid systems in African countries in the criminal justice systems, examines the
legal framework for providing this aid, how and in what quality legal aid is provided
at different stages of criminal prosecution.

This source of information [5] is one of the most valuable as it reflects the
assessment, functioning, achievements of the National Legal Aid Agency in the
Gambia after the 2008 reform, as well as the history of the development of legal aid
provision in the Gambia before and after the 2008 reform.

This scientific article [6] deals with a comprehensive study of the management
of legal proceedings in the Gambia up to 2010, which analyzes both the structure of
the Gambian legal proceedings and analyzes individual strategic cases in which the
issues of either systemic institutional and procedural violations, or the need to reform
certain sectors of the legal procedure in the Gambia.

This online resource, created by Flora Ogbuitepu Ngo-Martins [7], describes in
general the legal basis for the functioning of The Gambia, from which legal family the
Gambia belongs to, to the institutional system of that country and the forms of legal
proceedings that are used.

Another study on accessibility to justice in the Gambia (2019) [8] is a
comprehensive work that reveals an understanding of accessibility to justice in third
world countries, what is the level of accessibility to justice in the Gambia in terms of
not only general accessibility, but also by category of cases and by categories of
vulnerable groups of people [8].

This short article [9] provides information on the typical barriers to access to
justice in The Gambia and how to obtain protection in the lower courts and during the

review of cases in the higher courts.
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This 2006 report [10] provides an analysis of elements of the rule of law in The
Gambia from the perspective of the International and Gambian Bar Association. At the
same time, first of all, both in the introduction and in the final recommendations, we
are talking about a rather difficult situation with the provision of minimum human
rights standards. It is also pointed out that judges, who are entrusted with a huge role
in ensuring the rule of law, often demonstrate bias and dependence, and are influenced
by other authorities.

This extremely interesting book on the Gambia provides insight into the
historical and political context of the development of the Gambia. This book describes
how democratic movements emerged in this country, how the first and second
republics were formed, how the country was governed during the Lieutenant Yahya
Jammeh times [11].

This global report is an important basis for this assessment as it presents a global
study of legal aid provision around the world through: mapping global, regional and
national legal regulations; varieties of legal aid systems; legal aid performance
indicators at regional and national levels; forms of providing legal assistance in
criminal and civil proceedings; and how to monitor and evaluate the provision of legal
aid [12].

This document is the 2012 Gambia reform plan, which, among other things,
includes the need to improve access to justice for vulnerable populations [13].

This report [14] from a US government agency reflects the protection of human
rights in The Gambia. Among other things, attention is focused on a differentiated
approach to ensuring access to justice for women, depending on why they go to court
for protection: marriage, domestic violence, the desire to divorce a husband,
discrimination in the labor sphere, etc. It also shows how much the rights of children
are protected and what legal mechanisms allow to protect them in court.

This resource [15] contains information that is consistent with our research and
reflects information on the protection of women in The Gambia. And it reflects the

level of discrimination against women in different spheres of life; as well as common
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practices in The Gambia that are incompatible with the standards of ensuring women's
rights, and also shows how women can defend themselves if necessary, go to court.

This electronic resource [16] provides an example of one form of how the
availability of legal aid in The Gambia for vulnerable groups can be enhanced. Thus,
the practice of conducting field and free consultations of lawyers for vulnerable groups
of the population, or for people who live in rural areas, is displayed.

The last source of information that was used in this work is information from the
official Facebook page of the National Legal Aid Agency in The Gambia. The study
of this information enables us to assess how the Agency's work is progressing, how its
activities are popularized and shown [17].

Presentation of the material. International legal framework. The Gambia is a
member of the UN as well as the African Union. Thus, international documents related
to ensuring access to justice for vulnerable groups of people are applicable in the
context of our assessment.

The Universal Declaration of Human Rights (1948, UDHR) "was the first
international instrument to proclaim that all persons were entitled to “equal protection
of the law”, as well as the right to a fair trial. By providing the right to be free from
discrimination, the “right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted to him [or her] by the constitution or
the law,” and the right “in full equality to a fair and public hearing by an independent
and impartial tribunal...”, the Declaration called upon countries to strengthen their
justice systems to make these promises a reality for every human being™ [12, p. 14-15].

The International Covenant on Civil and Political Rights (1966, ICCPR)
"stresses States’ obligation to ensure that effective remedies are provided when rights
are violated, in particular, through “competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal system of the
State.” Article 14(3)(d) of the ICCPR affirms the right of individuals facing criminal
charges to have legal assistance assigned to them and, “where the interests of justice

so require,” that such assistance be provided “without payment by him [or her] ... if he
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[or she] does not have sufficient means to pay for it” The ICCPR additionally
emphasizes that “ll persons are equal before the law and are entitled without any
discrimination to the equal protection of the law.” The Human Rights Committee
further elaborated on the right to legal assistance in its General Recommendation
noting that the “availability or absence of legal assistance often determines whether or
not a person can access the relevant proceedings or participate in them in a meaningful
way. While article 14 explicitly addresses the guarantee of legal assistance in criminal
proceedings in paragraph 3 (d), States are encouraged to provide free legal aid in other
cases, for individuals who do not have sufficient means to pay for it. In some cases,
they may even be obliged to do so. For instance, where a person sentenced to death
seeks available constitutional review of irregularities in a criminal trial but does not
have sufficient means to meet the costs of legal assistance in order to pursue such
remedy, the State is obliged to provide legal assistance in accordance with article 14,
paragraph 1, in conjunction with the right to an effective remedy as enshrined in article
2, paragraph 3 of the Covenant™ [12, p. 15].

International Covenant on Economic, Social and Cultural Rights (1966,
ICESCR) "asserts State parties’ obligation to uphold rights without discrimination, and
to ensure the equal rights of men and women to the protections arising from the
ICESCR" [12, p. 15-16].

The Convention on the Elimination of all forms of Discrimination Against
Women (1979, CEDAW), "which is the key international instrument for achieving
equality between men and women, includes a reference to the “establish [ment of] legal
protection of the rights of women on an equal basis with men ... through competent
national tribunals and other public institutions [for] the effective protection of women
against any act of discrimination.” In addition, the CEDAW Committee published a
General Recommendation: Women’s Access to Justice in 2015, which includes
guidelines on strengthening access to legal aid services for women, including
promoting gender-sensitive services, improving accountability and legal awareness"
[12, p. 16].
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"States parties to the United Nations Convention on the Rights of the Child
(1989, CRC) undertake to treat accused children “in a manner consistent with the
promotion of the child’s sense of dignity and worth,” including access to “legal or other
appropriate assistance” to enable the child to prepare his or her defense. The CRC
reiterates the priority established in other international instruments to provide
“conditions of equality”” and non-discrimination, with a right to an effective remedy as
stipulated in the Optional Protocol 3 on the Involvement of Children in Armed Conflict.
Although the Convention and its concomitant optional protocols do not specifically
address the right to legal aid at no cost to the child (or his parents), the Committee on
the Rights of the Child addressed this in General Comment: Children’s Rights in
Juvenile Justice, which provides that “legal or other appropriate assistance in the
preparation and presentation of his/her defense ... should be free of charge”. The
United Nations Rules for the Protection of Juveniles Deprived of their Liberty (1990,
the Havana Rules) urge that children be entitled to legal assistance “and be enabled to
apply for free legal aid, where such aid is available” The Havana Rules further stipulate
that the right to legal aid is triggered by arrest or the status of awaiting trial” [12, p.
16].

Additionally, "at the regional level, the African Commission on Human and
Peoples’ Rights, of which all African States, with the exception of Morocco, are
members, has adopted a series of principles and guidelines governing legal aid and
penal reform" [4]. It must be mentioned:

— The Kampala Declaration on Prison Conditions in Africa;

— The Kadoma Declaration on Community Service;

— The Resolution on the Right to a Fair Trial and Legal Assistance in Africa (the
Dakar Declaration and Recommendations);

— The Principles and Guidelines on the Right to a Fair Trial and Legal Assistance
in Africa;

— The Ouagadougou Declaration on Accelerating Prison and Penal Reform in
Africa;
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— The Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice
System in Africa.

National legal framework. "The Gambian Legal System, like most West African
Countries, is a tripartite system consisting of the English common law principles of
equity and statute law, customary law which is applied by Tribunals and Sharia law
administered by a cadi court system. Customary law and Sharia law apply to
indigenous Gambians and/or Muslims. The Gambia accepts, with reservations, the
International Criminal Court of Justice’s compulsory jurisdiction and includes
subsidiary legislative instruments enacted locally” [7].

"Before 2008, legal aid in The Gambia was provided for first in the Constitution.
The 1997 Constitution of The Gambia (Section 24) guarantees that all persons have a
right to a fair hearing. In fact, the Constitution specifically gives the right to all persons
charged with offences that carry the death penalty or imprisonment for life before a
court to receive legal aid. This means that the Constitution requires the state to ensure
that any person accused of an offence whose punishment is death or life imprisonment,
has legal assistance. So important is equality before the law that if a poor or vulnerable
person were not properly represented and yet convicted by a court, that conviction
could be overturned on appeal” [5, p. 14].

"Before 2008, two other laws in The Gambia also provided for legal aid. The
Poor Person’s Defense (Capital Charges) Act 1993 was enacted to give poor people
access to legal aid. However, this law was not comprehensive enough to cater for a
fully-fledged legal aid system. In its Section 3 the Act established that poor persons
accused of crimes punishable by death must be assigned a lawyer at the expense of the
government. This law has since been repealed by the LAA 2008" [5, p. 14-15].

"The second law that made legal aid possible in The Gambia before 2008 is the
Children’s Act 2005. Recognizing the special needs of children, Section 72(1)2 of the
Act gives all children in The Gambia the right to legal aid and legal representation paid
for by the state in case they are involved in any type of case, whether civil or criminal”
[5, p. 15].
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At the same time, the protection of access to justice for children in The Gambia
has increased since the 2005 Children's Act 2005, which created special courts for
children. Children had no right to represent themselves in court, and it is necessary to
involve a representative to consider such a case.

The Legal Aid Act in The Gambia in 2008 radically changed the situation with
legal aid. If, before 2008, legal aid was provided only in court, after the adoption of the
above-mentioned act, legal aid is provided from the moment of arrest and, in particular,
to imprisonment. Moreover, such assistance was provided not only in criminal cases,
but also in civil cases, which allowed vulnerable groups of persons (women, children)
to receive legal assistance, legal support and consulting. In accordance with this Act it
was established National Legal Aid Agency (NALA). Being funded by government,
NALA contributes all forms of legal aid for vulnerable groups of people, including
consulting, representation in courts, but also ensuring the use of alternative methods of
resolving disputes. Further changes in legislation made it possible to provide legal
assistance not only during the consideration of cases in the court of first instance, but
also to ensure the participation of a representative in the review of court decisions.

Country background. The Republic of the Gambia is located in Western Africa.
Its capital, Banjul, is the largest metropolis in the country. The Gambia is narrow and
the smallest country in Africa. The only land border is that with Senegal; also, the
Gambia has access to the Atlantic Ocean. The Gambia river flows through the whole
country, which divides it in half.

“A variety of ethnic groups live in the Gambia. The Mandinka tribe is the largest,
followed by the Fula, Wolof, Jola and Serahule. Approximately 3,500 non-Africans
live in the Gambia, including Europeans and families of Lebanese origin. With regard
to faith, the Gambia is mainly Muslim (95 per cent), with Christian (4 per cent) and
other indigenous beliefs (1 per cent). English is the official language but other national
languages include Mandinka, Wolof, Fula and other indigenous vernaculars” [10].

Country identification. The political, social and economic conditions of the

Gambia are largely due to its historical roots. In the Gambia, as in most of Africa, the
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slave trade was developed. This was a colony for many centuries, first as part of
Portugal, then as part of Great Britain. The Gambia gained independence on February
18, 1965.

The Gambia has a liberal, market-oriented economy. In this country, most of the
economy is devoted to agriculture, in particular the cultivation and export of peanuts.
Having a seaport and access to the ocean in this country, re-export of products takes
place, which makes possible low import duties. The Gambia cooperates economically
with the USA, Japan, Senegal in the export of products.

In Art. 25 of the Constitution of the Republic of the Gambia guarantees everyone
the freedom to choose their religious preferences. At the same time, 95% of the
population is Muslim, 4% of the population is Christian (including the majority of
Roman Catholics, as well as Baptists, Jehovah's Witnesses, Seventh-day Adventists),
as well as small evangelical denominations.

Political environment. The political history of the Gambia begins in 1965, when
independence from Great Britain was obtained. From then until 1994, the Gambia
flourished politically as a multi-party, liberal country led by Dawda Jawara and his
People's Progressive Party.

The situation changed in 1994 when the young General Yahya Jammeh, at the
head of The Armed Forces Provisional Ruling Council, came to power. From 1994 to
1996 there was a time when any manifestations of disagreement were oppressed, there
was practically no opposition. In 1996, the Gambia adopted a constitution, followed by
a referendum in which 70% of the population voted in favor of constitutional changes.
And already under the new Constitution of the Gambia, Yahya Jammeh became
president. “Christof Heyns, the UN Special Rapporteur on extrajudicial, summary or
arbitrary executions, characterized The Gambia under Jammeh as a repressive State
apparatus in the hands of the security forces who “actively repress any sign of
discontent, terroriz[e] civil society and instil [I] a climate of fear and mistrust via
routine arrests, enforced disappearances and extrajudicial executions carried out

against anyone considered to be critical of or threatening to the regime” [8, p. 8]. His
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presidency until 2016 was accompanied by massive harassment: dispersal of student
rallies in 2000, public threats to kill human rights defenders in 2009, public threats to
supporters of same-sex marriage in 2013.

The political situation changed in the 2016 Presidential elections in The Gambia.
“The 2016 presidential election marked a turning point in the political history of The
Gambia because for the first the country experienced a change of government through
the ballot box. This democratic process gives the Gambia a good name in the world.
The presidential election was indeed special. Not only was the national television and
radio made equal to the three political parties during their campaign but also the way
politicians and their supporters behaved themselves in the entire campaign period” [11,
p. 4]. In 2016, Yahya Jammeh lost the presidential election and Adama Barrow became
the new president. The new president was determined to democratic changes in the
country and expansion of international political and economic ties. However, Adama
Barrow faced many problems: supporters of the old president began to oppress
supporters of Adama Barrow, a very unstable peace between rural and urban farmers.

Stakeholders analysis. This assessment will analyze the rights and
responsibilities of different authorities to ensure access to justice (especially for
vulnerable groups), the degree of accessibility to justice in The Gambia, as well as
conclusions and recommendations that in one way or another apply to the citizens of
The Gambia, government agencies of the Gambia.

Stakeholders include the following: citizens of the Gambia (every Gambian has
the right to access to justice regardless of his age, sex, property status, religious
preferences, nationality, skin color, etc.); General Assembly (legislative changes are
necessary to ensure the comprehensive right to legal assistance); Ministry of Justice (to
build an effective system for ensuring access to justice), Ministry of Internal Affairs
(to ensure a legal response to violations of rights in the area of access to justice);
National Legal Aid Agency (body with a direct interest in providing an effective legal
aid system); Department of Social Welfare (directly responsible for overseeing equality

and general wellbeing); The Gambian Police (who have a direct responsibility to
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respond to human rights violations, especially in cases of bodily harm, psychological
abuse, etc.); The Gambian Prison Service (which is responsible not only for the
maintenance of prisoners, but ensures minimum human rights in places of detention
and is obliged to provide prisoners with the opportunity to contact the competent
authorities in case of violation of their rights); Gambian Women's Bureau (which has
a responsibility to promote women's rights in every possible way and to combat any
form of discrimination against women); The Gambian Bar Association (a self-
governing body of lawyers that ensures access to legal aid); Gambia Alternative
Dispute Resolution Secretariat (which promotes and resolves any dispute through the
use of alternative dispute resolution); courts (which are obliged to accept and consider
complaints or claims from citizens of the Gambia in case of violation of their rights);
disciplinary and qualification bodies for courts (which are obliged to ensure that the
courts are filled with quality personnel and to respond to violations by judges),
Gambian religious leaders (on whom the application of religious norms in the Gambia
depends).

Survey. This desktop study reflects the situation with access to justice in The
Gambia, in the light of providing everyone with legal assistance in volume and quality,
which allows to protect the violated right not only by average citizens, but also by the
most vulnerable groups of people (which, in particular, women and children).

Legal analysis. Over the past twenty years, the situation with Gambian law has
been highly volatile. In the context of international agreements, the country has
repeatedly denounced or suspended the operation of certain international acts or
stopped the operation of legislative acts in the field of human rights in the country (the
Indemnity Act of 2001, the Information and Communication Act of 2013, etc.).

According to the Legal Aid Act adopted in 2008, “legal aid is essentially about
providing legal assistance to people who are unable to afford it, or to persons who are
facing serious offences in order to ensure equality and fairness in the settlement of legal
disputes. For example, in a criminal case, legal aid assists persons suspected or accused

of being in conflict with the law to defend themselves adequately in court. This is
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consistent with the principle that all suspects are presumed innocent until proven guilty
by an impartial court of law. To ensure equality of arms, it is important to help those
who may not be able to effectively defend themselves because they do not have the
means to hire a lawyer. Legal aid can also be available to assist poor persons involved
In civil cases to receive legal support. This can be particularly important in civil matters
involving, for instance, a widow seeking to secure her ownership of the family home
for her sake and that of her children” [5, p. 13].

According to the Legal Aid Act adopted in 2008, a special body, the National
Agency for Legal Aid, functions in the country, which is engaged in providing legal
aid in the country together with the National Association of Lawyers and local lawyers.
According to the current legislation of the Gambia, everyone (including vulnerable
groups of the population - women and children) is provided with legal assistance if the
person in need does not have the appropriate knowledge or does not have enough
money to hire a lawyer.

In criminal cases, everyone is guaranteed the right to legal assistance from the
moment of arrest and presentation of charges until the sentencing. Also, an integral
part of this assistance can be considered the right to receive it while in prison or during
the review of the case on appeal or other procedures (previously this could not be done).

In civil matters, as well as in family matters, you can get legal assistance. In this
way, assistance is also guaranteed for women and children, if they need it.

A positive aspect of the reform of legal aid is the fact that legal aid is provided
not only in formal processes, but also during the consideration of a dispute through
mediation, negotiations and other forms of alternative dispute resolution.

To finance the activities of the agency, a state-funded fund was created. The
Gambia is thus a Judicare-type legal aid country [4 p. 9].

Human rights mainstreaming. Ensuring human rights is not systemically
ensured. “Several domestic and international human rights groups generally operated
without government restriction, investigating and publishing their findings on human

rights cases. Among these were the #Jammeh2Justice campaign to have the Ghanaian
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and Gambian governments try former president Jammeh for the 2005 killings of
irregular migrants—among them 44 Ghanaians—and the Victims Center that supports
the TRRC and assists victims of Jammeh-era human rights abuses. Government
officials were usually cooperative and responsive to issues raised by human rights
groups during the year. Despite the Barrow administration’s 2017 pledge to create a
more conducive environment for NGOs, the law continues to require NGOs to register
with the National Advisory Council. It provides the council with the authority to deny,
suspend, or cancel the right of any NGO (including international NGOs) to operate in
the country. The council did not take actions against any NGO during the year. In 2017
the TRRC was established to address human rights abuses during the 22-year rule
(1994-2016) of former president Jammeh. During the year the TRRC conducted
hearings at which more than 100 witnesses testified to multiple instances of human
rights abuses by the Jammeh government, including Killings, torture, arbitrary
detention, sexual violence, and forced disappearances. Witnesses included members of
the Junglers hit squad who admitted to committing gross human rights abuses” [14].

“Children derive citizenship by birth in the country’s territory or through either
parent. Not all parents registered births, but this did not preclude their children from
receiving public health services. Birth certificates were easily obtained in most cases.
The constitution and law mandate compulsory, tuition-free primary- and lower-
secondary-level education. Families often must pay fees for books, uniforms, lunches,
school fund contributions, and examination fees. An estimated 75 percent of primary
school-age children enrolled in primary schools. Girls constituted approximately one
half of primary school students but only one-third of high school students. By law
children younger than age 18 may not marry; however, 34.2 percent of girls younger
than 18 were married, and 9.5 percent younger than 15 were married. Government
sensitization campaigns in several areas of the country, particularly in remote villages,
sought to create awareness of the act" [14].

These human rights violations require legal defense. But in spite of the legal

framework, in fact, ensuring access to justice in The Gambia is very difficult. Perhaps
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the biggest problem is staff shortages. 2 200 000 populations, according to the Gambia
Bar Association, only about 200 lawyers work in the country. Moreover, lawyers are
territorially concentrated near the capital of the Gambia, while distant regions often
have no lawyers at all. The territorial obstacle to the provision of legal aid makes it
Impossible to ensure access to justice. The development of the legal aid network is also
not conducive to the lack of funding, which makes it impossible to provide legal aid.

At the same time, the initiatives of the National Agency for Legal Aid should be
welcomed, which relate to the conduct of field receptions and the provision of legal
assistance to people at their location [16].

Gender mainstreaming. Unfortunately, it is necessary to state numerous
violations based on gender. Women constantly fall under discrimination: from
everyday life discrimination to lack of representation of women in political and other
positions. “Discriminatory gender laws only help reinforce the patriarchal social norms
which legitimize the subjugation of women in nearly all sectors of the society. Victim
shaming, gender-based violence, and female genital mutilation are some of the leading
social issues that contribute to gender inequality. Even though the Constitution
prohibits discrimination, it does not afford the same protections when it comes to
matters of personal law. Based on the OECD’s 2019 Social Institutions & Gender Index
Report, 88 percent of Gambian women experience discrimination in the family: scoring
100 percent in discrimination against women in the legal framework on household
responsibilities, inheritance, and divorce. The legal framework on working rights
discriminates against women in its entirety while access to justice and legal framework
on the freedom of movement is at 75 percent discrimination. Women’s access to
reproductive health is also restricted by draconian laws and traditional social norms.
Over 75 percent of women have undergone female genital mutilation and over 75
percent of the law discriminates against reproductive rights” [6, p. 56-57].

Massively women suffer from domestic violence, rape, psychological and
physical humiliation. This is due to the banal ignorance of the laws by women - that

she can refuse to encroach on her physical and psychological integrity. Even in large
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cities, women are victims of workplace harassment. Often women do not hold high
positions.

To combat the violation of women's rights, free legal aid is provided in legal
clinics. “The clinics are run by women and aims to improve women’s access to justice
by: providing legal information and advice; referring to sympathetic lawyers and other
support services; running community legal education sessions; producing information
for women about their rights, the legal system, and the law; doing research, law reform,
and lobbying activities that help to remove barriers to women’s access to justice; and
publishing a quarterly newsletter about our activities” [6]. The same clinics provide
assistance exclusively to women in cases of: “divorce and separation; disputes over
children; property settlement; domestic violence; child support; going to court;
discrimination; unfair dismissal; other employment rights; and compensation for
criminal injuries” [6].

Statistics. In 2015 in the Gambia, 2 000 000 the population was 90 lawyers who
could provide legal assistance. In 2020, 2 200 000 of the population there are already
200 lawyers.

Other initiatives. In order to improve the effect of the provision of legal
assistance, realizing that territorially legal assistance is not provided evenly, different
organizations (mostly non-governmental organizations) conduct field consultations.
This practice was also in 2014. Here is what one of the lawyers who provided legal
assistance in several villages thinks about it: “In ten days, two regions, six districts,
two police stations, one prison and fourteen villages we advised 312 clients, 133 of
whom were women, during this last trip of the Mobile Legal Aid Clinics Team. But
this figure doesn't tell the whole story. When Kebbah got his land back, he was able to
feed his entire family again. Omar, having returned to his house, could once more
provide shelter to his wife and children, while Aminatta can now make sure that her
children go to school. The impact of assisting one person is, in reality, much wider”
[16]. Obviously, with proper funding, it is these practices that allow people to at least

learn about their rights and how it is possible to defend them in court,
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Also, the National Agency for Legal Aid conducts explanatory work through
social networks that a larger number of citizens found out about their existence and
took advantage of their services [17]. But more such measures should be taken to
increase their effectiveness.

Conclusion and proposal. As a result of the assessment, it is necessary to
indicate the revealed facts:

1. In The Gambia, there is a legislative regulation of access to justice for women
and children. But, at the same time, the regulation is quite general, which makes it
possible to violate the rights of women and children without the possibility of their
protection.

2. Legal regulation in the country is highly dependent on the current government.

3. The Gambia has established a special body that deals with the provision of
legal aid, but it is more active around the capital of the Gambia, Banjul, and does not
provide adequate legal aid in the central and eastern part of the country. Moreover, this
body is not adequately funded.

4. Although the Gambian School of Law has been established in the country, the
country is sorely lacking personnel who would not only provide legal assistance, but
also hold positions related to knowledge and understanding of law.

5. Although the Gambia has a court system that deals not only with general cases,
but also special courts that deal with family matters and cases for children, the
procedure for addressing and considering cases is so difficult for the average citizen
that the effectiveness of protection is lost.

6. In The Gambia, practices are being implemented that have nothing to do with
human rights: violence against women, rape, the involvement of women and children
in slave labor.

In order to improve the situation with ensuring access to justice through the

development of legal aid, it is recommended:
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1. Reform the National Legal Aid Agency in The Gambia to create a balanced
and efficient body that will be adequately funded, provided with a qualified workforce
represented in all regions of the country.

2. Adopt a state strategy aimed at strengthening the legal culture and awareness
of the population about their rights, mechanisms for their implementation and
protection.

3. Strengthen the fight against discrimination based on gender, age, property,
religion, etc.

4. Reform the system of law enforcement agencies that would protect the rights
of citizens and ensure an appropriate response to crimes and violations of human rights.

5. Expand student enrollment at the Gambian Law School to increase the number
of lawyers in the country.

6. Establish a student exchange program to enrich knowledge and experience in
developed countries.

7. To reallocate the financing system towards legal aid provision.

8. Improving accessibility to the courts by providing them with consultants,
brochures that will explain how you can go to court to protect your rights.

As a result of assessing access to justice in The Gambia through a study on legal
aid provision, we can argue that the effectiveness of legal aid provision is a complex
phenomenon that depends on: legal security, the creation of a system of government
bodies or non-state funded organizations, the provision of any institutional education
with quality personnel, adequate funding, representation of these bodies in all regions
of the country, provision of assistance in all cases, provision of assistance in criminal
cases from arrest and indictment to sentencing and imprisonment, provision of legal
assistance during the application of alternative dispute resolution methods. In order to
ensure the effectiveness of such bodies in the Gambia, relevant conclusions and

recommendations were formulated.
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AT'PAPHA PE®OPMA ITOYATKY XX CT.
TA YUYACTD Y ii NPOBEJIEHHI NOJTABCBKOI'O 3EMCTBA

AGRARIAN REFORM OF THE EARLY XX CENTURY
AND PARTICIPATION OF POLTAVA ZEMSTVO IN CARRYING
OUTIT

AHoTamisi. Y crarTi mpoBefeHO aHam3 ydacTi [loaTaBchbkoro 3emcTBa Yy
npoBeieHHI arapHoi pegopmu moyatky XX ¢t. OCHOBHOIO CKJIaJ0BOIO pehOpMyBaHHS
arpapHUX BIJHOCHUH 1, 30KpeMa, BITHOCHH BjJacHOCTI Oyna mpoOsiema (opmyBaHHS
PUHKY 3emili Ta ¢hepMepPChKUX TrocrnofapcTB. HallcyTTeBimuX pe3ynbTaTiB HA 1bOMY
HIUIAXY BJAJNOCA JOCATHYTHM 3aBlsku mpoBeneHHs pedopmu II.A. Cronumina.
besnocepenHiM yuacHUKOM arpapHoi peopmu CTano 3eMChKe CaMOBPSAyBaHHS, aJlKe
3aKOHOJABCTBO TOKJIAJaJl0 HAa HBOTO MUTAHHS OpraHizauii 3eMJIEKOPUCTYBaHHS,
3eMJICBIIOPSAIKYBAaHHS, PETYJIIOBAaHHS 3E€MEIbHUX BIJHOCHH Ta KOHTPOJbh 3a
BUKOPHCTAHHSM 3eMeIbHUX pecypciB. CTaTTs NpUCBAYEHA BHBYCHHIO JOCBiIYy
MPaKTUYHOI MisTbHOCTI [lonTaBChKOTO 3eMCTBa y  MPOIIECi MPOBEACHHS arpapHoi
pedopmu, M0 Ja€ MOXKIMBICTH PO3KPUTH y4acTh 3€MCTBa Y MOJIEpHi3allli arpapHoOi
ramy3i Ta (opMyBaHHI PUHKOBHUX arpapHux BIJHOCHH Ha Teputopli [lomraBcbkoi
ry6epHii Ha mouyatky XX cT. [lonTaBceke 3eMCTBO, SIK 1 1HIII YKpaiHCbKI 3€MCTBa,

CTaBUJIOCS [0 MPOBEIECHHS CTOJUIIHCHKOI arpapHoi peopmu 3 Henoiporo. Taka
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NO3UIlIA 3€MCTBA 3yMOBIIOBANIACS MOr0 MEPEBAXKHO JBOPSHCHKUM CKJIAIOM IICI
BuOOpiB 1906 p. V nepioa pedopmu 3eMCTBO MPOBEIIO 3HAUHY JTOCTIIHUIIBKY pOOOTY 3
METOI0 BUBYCHHSI arpapHOr0 MUTaHHS Ta BHU3HAYEHHS LUIAXIB 1 CHOCOOIB #oro
BUPIIICHHS. YYacTh 36MChKUX TJIACHUX Y POOOTI 3eMJICBIOPSIHUX KOMICIH CIipusiia
CTBOPEHHIO OJHOOCIOHMX CENSHCHKUX TOCIOAAPCTB, BUXOMY CEJIsH 13 OOIIMHU 1
3aKpIIJICHHS 3a HUMH 3€MJII Y TIPUBATHY BIJIACHICTh MIISXOM YIPOBAKCHHS
XYTIPCBKOTO Ta BipyOHOro rocmojapcta. [lonTaBceke 3eMCTBO Opanio aKTHBHY
y4yacTb y peami3alli ypsaoBOi MOJITHKU IMEPECEICHHS MalO3€MENIbHUX CEJIH /10
Cubipy ta [anexoro Cxomy. 3a mobu arpapHoi pedopmMHu 3eMCTBO aKTHBI3YBaJO
Ha/IaHHA CeJiTHaM (piHAHCOBOI JIOIIOMOTH, CIIPUSJIO PO3BUTKY CIIOKHBYOI KOOIEpallii,
MOIIUPIOBAJIO 1H(POPMAIIIIO TIPO MEPEIOBI CIOCOOU arpoTeXHIKU, 3AIMCHIOBAJIO 1HIII
3aX0/M 3 METOI0 MOJIEpHI3allli arpapHoi raixy3i Ta (OpMyBaHHS PUHKOBHUX B1JHOCHH.
Ane nopsan 13 NO3UTUBHUMH pe3yJibTaTaMHu, MJISJIBHICTh YpsiAy 1 3€MCTBa Bela 10
3yOOXIHHSI 3HAYHOI YAaCTUHHU CEJSHCTBA Ta 30CEPEDKCHHS 3€MJIl y TMpUBATHIN
BJIACHOCT1 3aMOHUX CEJISIH, 110 TATHYJIO 32 COO0I0 CYTTEBE 3arOCTPEHHS COIliaTbHUX
MPOTHUPIYb.

Kiro4uoBi cjioBa: 3eMCTBO, MICIIEBE CaMOBPSIyBaHHs, PEBOJIIOIS, arpapHa
pedopma, puHOK 3emii, (epMepchbke TOCIOAAPCTBO, 3EMJIEBIOPSIHUN KOMITET,

nepecesieHChbKa OpraHi3aiis.

Summary. The article analyzes the participation of the Poltava Zemstvo in the
agrarian reform of the early twentieth century. The main component of the reform of
agrarian relations and, in particular, property relations, was the problem of the
formation of the market for land and farms. Zemstvo self-government became a direct
participant in the agrarian reform, because the legislation entrusted it with issues of land
use organization, land management, regulation of land relations and control over the
use of land resources. The article is devoted to the study of the experience of the
practical activity of the Poltava zemstvo in the process of carrying out agrarian reform.

During the reform period, the zemstvo conducted significant research work with the
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aim of studying the agrarian issue and determining ways and means of solving it.
During the reform period, the Zemstvo conducted significant research to study the
agrarian issue and identify ways and means to solve it. The participation of the Zemstvo
councillors in the work of land management commissions contributed to the creation of
individual peasant farms, withdrawal of peasants from communities and settling land
for them in private ownership through the introduction of farms and holdings. The
Poltava Zemstvo took an active part in the implementation of the Government's policy
aimed at resettlement of landless peasants in Siberia and the Far East. During the
agrarian reform, the Zemstvo intensified the provision of financial assistance to
peasants, promoted the development of consumer cooperation, disseminated
information on advanced agricultural techniques and took other measures in order to
modernize the agricultural sector and form market relations. But along with the positive
results, the activities of the Government and Zemstvo led to the impoverishment of a
large part of the peasantry and concentration of land in the private property of wealthy
peasants, which entailed a significant aggravation of social contradictions.

Key words: zemstvo, local self-government, revolution, agrarian reform, land

market, farm, land management commission, resettlement body.

IocranoBka mnpodsaeMu. PuHOK 3eMill CKjagae OCHOBY Mg (hOpMyBaHHS
PUHKOBHX BIIHOCWH y arpapHiit ramysi. Koncturyuis Ykpainu 1996 p., 3emenbuuii
kogekc Ykpainu 2001 p., Husinbauil konekc Ykpainu 2003 p. Ta iHIII 3aKOHOAABYI
aKTH IOPUAWNYHUM YHHOM 3aKpIMMWJIA TPUBATHY BJIACHICTH Ha 3EMJIIO, IO CTajo
HOPMATHBHOIO 0a3010 myis (popMyBaHHS BITUM3HSHOTO PUHKY arpapHOTrO CEKTOPY
€KOHOMIKUA. AJie J0 OCTaHHBOIO Yacy JisB MOpaTopii Ha TPOJAXK 3EMelb
clIbChKOTOCTIONapCchkoro npusHadeHHs. 31 6epesns 2020 p. BepxoBna Paga Ykpaiau
yxBanuia 3akoH Ykpainu «[Ipo BHeCeHHS 3MiH 110 JESKUX 3aKOHOJIABYMX AaKTIB
VYkpainu moa0 06iry 3eMeib ClIIbChbKOT0CIOJapChKOT0 MPU3HAYCHHSD, AKUH 3 1 TUIHA
2021 p. BIZKpUB PUHOK 3eMili B YKpaiHi. 3TiIHO YUHHOTO 3aKOHOJIAaBCTBA Y KpaiHU

OpraHu MICIIEBOTO CaMOBPSAYBaHHS € TUMH Cy0O’€KTaMH 3€MEeJIbHUX BIIHOCUH, KOTp1
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31MCHIOIOTH MPABO BJIACHUKA HA 3€MEJIbHI Ta 1HIII IPUPOJIHI PECYPCH, IO PO3MIIIICH1
Ha iX TepuTopii a00 MpaBo cy0’exTa ynpasiaiHHs HUMH. [TuTaHHS 3eMIIEKOPUCTYBaHHS,
3eMJICBIIOPAKYBAaHHS, PEryJIOBaHHS  3€MEIbHMX  BIAHOCHH, KOHTPOJb 32
palioHAIbHUM BUKOPUCTAaHHSIM 3€MEJbHMX Ta IHIIUX MPUPOJHUX PECYpPCIB
BUPIIYETHCS] OpraHaMu MICIIEBOTO CAMOBPSITyBaHHSI.

AKTYyallbHICTh TEMHU JOCTIIKCHHSI 3YMOBIIOETHCSI HEOOXIMHICTIO BUBYCHHS
JOCBIAY JISTIBHOCTI 3€MCBHKOTO CaMOBPSIyBaHHS Yy IpOIIECi MPOBEIACHHS arpapHoi
pepopmu ypsinom IILA. Cronunina Ha nodatky XX cr. OcoOJUBICTh MPOBEACHHS
pedbopMu Ha TepuTOpii yKpaiHCbKUX TyOepHId 3yMOBIIOBAJIaCS BHCOKHM PIBHEM
TYCTOTH HAaceJeHHs 1, SK HACIJIOK, HEIOCTaTHhOI  KUIBKICTIO  3€Melb
CLTBCHKOTOCTIOAAPCHKOTO MIPU3HAYCHHS /ISl CTBOPEHHS (PepMEPCHKUX TOCTIOAAPCTB.

Cran onpamoBaHHs O00paHOI TeMH, aHAJI3 OCTaHHIX nyOJaikaumiii Ta
AOCTiIKeHb. 3alIPOBAKEHHSI PUHKY 3€MJI1 B YKpaiHl 3yMOBIIIOE HAYKOBHUI 1HTEpEC
no mpobsieMu arpapHoi  pedopmu moyatky XX CT. Ta y4acTi y ii HpOBEACHHI
3eMCBHKOTO caMOBpsiyBaHHs. JlOCBiA MPOBEEHHS CTONMITIHCHKOI arpapHoi pedopMu
B YKpaiHl OCTaHHIM 4YacoM CTaB mnpeaMeTroMm nociijpkeHHs ['epacumenka O. [1],
IraaToBoi JI. [2], Karon B. [3], Jlobac T. [4], Mempruk O. [5], CemixoBa /. [6],
SAxumenka M.[3] Ta iHIHKX (axiBLIB y raixy3i arpapHoi 1ICTOpii Ta ICTOPii Npasa.

Mertorw crarTi € BHBYEHHS JOCBIly MPAaKTUYHOI AisbHOCTI [lonTaBchkoro
3eMCTBa y TIpolieci MPOBEACHHS arpapHoi pedopmu, 110 1a€ MOKIUBICTh PO3KPUTH
y4acThb 3€MCTBa y MOJIEpHi3allii arpapHoi raiy3i Ta GOpMyBaHHI PUHKOBUX arpapHux
BiTHOCUH Ha TepuTopii [lonTaBcbkoi rybepHii Ha moyaTky XX CT.

Bukaan OCHOBHOTI'0 Marepiaiy. HaiiBaxxnusimmmu CKJIaJOBUMHU
pedopMyBaHHS arpapHUX BITHOCHUH 1, 30KpeMa, BITHOCUH BJIACHOCTI HampuKiHI XIX
— moyatky XX cT. Oyna mpoOiema (GopmyBaHHS PUHKY 3eMili Ta (EepMEPCHKUX
rocrnogapcTB. HalicyTTeBilmx pe3ynabpTaTiB Ha [IbOMY LUISAXY LAapcbkoMy ypsiay Pocii
BIAJIOCS TOCSATHYTH 3aBIsku nipoBeaeHHs pedopmu [1.A. Ctonumina.

3axonomaBcTBO Pociiickkoi iMmepii mpo ckacyBaHHs KpinmocHOro npasa 1861 p.

BPETYJIbOBYBAJIO MOPSAJIOK BHUKYMY CeIsHaMU 3eMill y moMimukiB. OpHak mpoiec
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dbopMyBaHHS PHUHKY 3€MJl TalbMyBaBCS HHU3KOI (DAKTOPIB: MallO3eMEIISIM,
BIJICYTHICTIO KOILTIB Yy CEJsiH, YPSJ/IOBOIO MOJITHUKOIO, II0 Maja 3a METYy 3aXHCT
MTOMITITUITFKOTO 3€MJIEBOJIOIHHS, IPOTHIIEI0 TBOPSHCTBA. Y NpyTii mojaoBuHI XIX CT.
HApChKUN ypsJl HE MaB YITKOIO Ta TIOCHIJOBHOTO IUIaHy MPOBEIEHHS pedopM.
KoHcepBaTuBHA YacTHHA TBOPSHCTBA, IOMIIIHUKY Ta JEP>KaBHI YNHOBHUKH CXUJISUTACS
710 HEOOX1THOCTI peanizalii NpyChbKOTo NUISIXY PO3BUTKY PUHKOBHX BIJHOCHH Ha Cei,
SKUA HOCUB E€BOJIIOIIMHHMI XapakTep 1 mepeadadaB IMOCTYHOBY TpaHChOpMaIlio
arpapHUX BIJHOCUH, 30€pPEKEHHS MOMINIUIIBKOTO 3€MJIEBOJIOIHHS Ta MAHIIWHMU.
JlibepanbHe KpWJIO JIBOPSHCTBA, OypKyasiss ¥ CEISHCTBO  MIATPUMYBAJIH
aMEpPUKAHCHKUN PEBONIONMIAHUN TUIAX PO3BUTKY arpapHUX BIJTHOCHH, KM MaB 3a
METy CTBOPEHHS BEIMKUX (EepMEPChKUX TOCTOAApPCTB. Taka HEBHU3HAYCHICTH, SK
CyCHUIbCTBA TaK 1 JEp>KaBH, BIAMOBIIHUM YHWHOM BiJoOpakanacs Ha AisUTBHOCTI
3€MCTBa.

Po3nouatu arpapny pe@opMmy HAPCHKUN YpsiJ 3MYCHIIM YUCIEHHS CEJISTHCHKI
noBcTaHHs Ta peBomonia 1905 p. apcekuit yka3 Big 6 tpaBHs 1905 p. nependayan
CTBOpEHHS [ 0JIOBHOTO yIIpaBTiHHS 36MJICBIOPSIKYBAHHS Ta 3¢MEILHUX CIIPaB, Ha SIKE
nokiaganacs QyHKIIS KOOpAWHAI TMIAPO3AUIB KOJUIIHHOro MiHicTepcTBa
3eMJiepoOCTBa Ta JEep)KaBHUX MaeTHOCTeH, llepecereHChKOro ympaBiiHHSA Ta
3emchkoro Biaaunry MBC. Manidgectom Bix 3 mucronaga 1905 p. HamojaoBUHY
CKOPOUYBAJIHCS BUKYIIHI IJIATEX1 CeJIsH 3a 3emitto 3 1 ciuns 1906 p., a3 1 ciunst 1907
p. BOHU TIOBHICTIO CKAacCOBYBajuCs. AJie aKTHUBHI IUIECOIPSIMOBaHI 3aXOJU MO0
MIPOBE/ICHHS JOKOPIHHOI 3MIHM arpapHUX BIIHOCHH YpSA PO3MOYaB 3A1MCHIOBATH
TiTbKkKM Ticas npusHadeHHs 8§ junHsA 1906 p. I1LA. Cromumina rojoBorwo Panu
MinictpiB Pociiicekoi imnepii. 12 1 27 cepnas 1906 p. 6ysio npuitHATO 1Ba yKa3u Mpo
nepeaavy HaalabHUX Ta Ka3eHHUX 3eMenb CeITHChKOTO OaHKY /IS POy CEeJISTHAM.
Yka3zom «[Ipo MOMOBHEHHS ACIKUX TIOCTAHOB MIIOYOTO 3aKOHY, IO TOPKAETHCS
CEJITHCHKOTO 3€MJICBOJIOJIIHHS 1 3eMJIeKOpUcTyBaHHs Bin 9 nucromama 1906 p.»
nepenbavaB TpU CKIanoBi arpapHoi pedopmu: 1) Buxim ceisH i3 OOMMHH 1

3aKpIIJICHHS] 32 HUMH 3€MJIl Y TPUBAaTHY BJACHICTh, 2) CTBOPEHHS XyTIPCHKOTO
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Ta BIIPyOHOrO TOCIOAapCTBa; 3) MPOBEICHHS MOJITUKWA TEpEeceeHHs CeJsIH 0
Cubipy Ta [Jamekoro Cxony. Ha aymky daxiBumiB y Taiy3i arpapHoi icTopii,
3a3HaueHI MOJOKEHHS CTOJIMIIIHCHKOTO yKa3y mepeadadaiy MO€TIHAHHS EJIEMEHTIB
aMEpPUKaHChKOTO Ta TMPYChKOrO MUISXIB peopMyBaHHS arpapHUX BIIHOCHUH [7, C.
71].

3abe3neueHHs (PYHKIIOHYBAHHS arpapHOi raigy3i BXOJIWJIO O KOJa MPSIMHUX
000B’sI3KIB OpraHiB 3eMCBHKOTO CaMOBpsIyBaHHA. 3rigHO 31 CT. 2 «IlomoxkeHHs mpo
ryOepHCBKI 1 TOBITOBI 3€MChK1 ycTaHOBW» 1890 p. 10 BiAaHHS 3€MCTBA BITHOCHIIOCS
3a0€e3MeUYeHHs HACEJICHHS MPOYKTaMHU XapuyBaHHs, 311MCHEHHS TPOTUEIII300TUYHUX
3aXO0/iB, OpraHizaiis 3axoJliB OOpOTbOM 13 MPUPOJHUMH MIKITHUKAMUA 3 METOIO
3aXHCTy MOCIBIB 3€PHOBUX Ta IHIIMX CUICHKOTOCHOJAPCHKUX KYIbTYp [8, c. 495].
3eMCTBY HaJIeKaJlo MIPABO Ha CTATHEHHS MOAATKIB 1 300piB 3 HEPYXOMOTro MaiHa 1,
30KpeMa, 3eMebHOr0 300py. ToMy ypsiioOBI HOpPMAaTUBHO-TIPABOBI aKTH Nepeadadanu
IITUPOKE 3aTyYeHHS OpPraHiB 3€MCHKOTO CAaMOBPSIYBAaHHS JI0 CIPaBH IPOBEICHHS
arpapHoi pedopmu. [IpoTe TBOPSIHCTBO, SKOMY Halie)Kaja IMepeBakKHA OUIBIIICTh
MICIIb Y 3€MCBhKHUX 300pax, CTaBUJIOCS J0 MPOBEACHHS CTOJIUIIHCHKOI pedopmu 3
HenoBiporo. Tak, y BepecHi 1906 p. IlonraBchbke MOBITOBE 3€MCTBO HaIPaBUIIO
tenerpamy 11.A. CtonumniHy, B SIKiii JOBOJII CTPUMAHO 3asIBJISIIO PO CBOKO MIATPUMKY
ypsiaoBux pedgopm [9, c. 11].

3 MeTor0 peaizailii CTOMUMIHCHKOI peOpMH 3€MCTBO CIHUPATIOCS HA BIACHHIMA
TOCBiA pedopMyBaHHS arpapHOi Taly3i HampalbOBaHWH HUM IIICIAS CKAaCyBaHHS
KpinocHoro mpaBa 1861 p.: mpoBeaeHHsS AOCHIKCHb JUIS BHU3HAUCHHS MUIAXIB 1
croco0iB MoJepHI3allii arpapHoi ramysi, 3ampoBaKeHHS (PIHAHCOBUX YCTaHOB 3
MeTO0  (opMyBaHHS pHUHKY 3eMJil, 3a0e3MeUYeHHs CLIbChKOTOCTOIAPChKUX
BUPOOHUKIB HOBITHIMH €()EKTUBHHMH 3aco0aMH BEJICHHS BHPOOHHWIITBA, HaJaHHS
pEeKOMEH Al CesTHaM 111010 MiABUILIECHHS MPOIyKTUBHOCTI BEJICHHS 3eMJiepoOCTBa
Ta CKOTapcTBa. AJle  Taka  [ISJIbHICTb OpPraHiB 3€MCBKOIO CaMOBPSIIyBaHHS

raJibMyBaJIacs BiJICYTHICTIO IepKaBHOT porpaMu peopMyBaHHS arpapHOi ramysi.
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Jns mpoBeneHHst pedopmu  ypsaoBUM ykazom Big 4 Oepesns 1906 p.
nepeadavaocs CTBOPEHHS I'yOSpHChKHUX Ta MOBITOBUX 3E€MJIEBIIOPSAIHUX Komiciid. Ha
HUX TOKJIAJaNocs 3aBJaHHS MPOBEJCHHS 3E€MJICBHOPSAHUX POOIT AT CTBOPEHHS
OJIHOOCIOHUX CeNIHChKUX rocrogapcTB. 21 tpaBHs 1906 p. ToI0BHOYIPABISIOUUMA
3emiiepoOCcTBa 1 3emenbHHX crhpaB B. BacwibuumkoB HazgicnaB ryOGepHaTopam
TeJerpamMu 3 BUMOTOI0 HETAaltHO po3movyaT (POpMyBaHHS 3eMJICBIIOPATHUX KOMICIi. 3
METOI0 MPHUCKOPEHHS 1BOTO0 Tporiecy a0 [lonTaBcekoi 1 UepHIriBChbKoi ry0epHii ypsi
HaIlpaBUB CBOTO MpeJcTaBHUKA — royioBy Ilepecenencokoro ynpasiminas ['.B. ['miHky.
VY 1906 p. na reputopii [losnraBchkoi ryOepHii OyiIu CTBOPEH1 MOBITOBI 3¢MJIEBIIOPSIIHI
KOMICii, a HACTYITHOTO POKY — I'yOepHChbKa 3emiieBNopsiaHa komicis [10, ¢. 7-8].

9 rpynus 1906 p. IlonraBchki rydepHCHKI 300pH 31 CBOTO CKJIaly OOpaiu YjeH1B
3eMJIEBIOPSAIHOT KOMICIT y ckagi 6 ocid, Mo TpW 4iI€HH BiJ MOMIIIUKIB Ta CEJISH.
[TonTaBchbka ry0epHChKa 3eMJIEBIOPSIHA KOMICISI po3poOuiia Ta BHECIA Ha PO3TJIS
3eMCbKUX 300piB MPOMO3UIIl MO0 YJIOCKOHAJIEHHS pPOOOTH 3eMIICBHOPSIHUX
KOMICii. 3eMIll TponoHyBaiu ypsiay mno30aButu CensHChbKUNW OaHK MOKIMBOCTI
raJlbMyBaTH MIPOLIEC MPOIAXy CEISTHAMU 3eMJIi, CKaCyBaTH KPYTOBY MOPYKY CLIbCHKOT
OoOlMHY, HAJaTH TPaBO 3EMJICBIOPAIHUM KOMICISIM PEKOMEHAyBaTH OaHKaMm
KPEIUTOCTIPOMOXKHUX CEJISIH 1010 HAaJaHHS IM IMOTEUHOTO KPEAUTYy, 30UIHIIUTH
PO3MIp KpEeIUTY [ CesiH 3 3-X TUC. KpO. 10 10-TH TUC. KpO., BpETyJIIOBATH MUTAHHS
HaJaHHS  CEJITHAM-TIEPECENICHISIM TpaBa MNPUBATHOI BIACHOCTI HAa  3€MIIIO,
BPETYJIIOBATH MO3€MEJIbHI BIIHOCUHHU 3 KOPIHHUMHU MEIIKAHIISIMU THX TEPUTOPiH, Ha
SKMX OTPUMAIOTh 3eMeIbHI Haimm nepeceneni [11, ¢. 39, 123-124].

«Ilonoxkennss mpo 3emueyctpiiiy 1911 p. 3miHWIO OPsAIOK HOpPMYBaHHS i
CKJIaJl 3e€MJICBIOPSIHUX KOMICIM. BiAmoBigHO A0 HBOTO IMOBITOBI 3€MJIEBHOPSIHI
KOMicii (popMyBajiCsl y CKJIaJll TOJOBH MOBITOBOTO JBOPSIHCHKOTO 310paHHs, TOJIOBH
MOBITOBOI ~ 3€MCBKOi  ympaBW,  TMPEACTaBHUKA  TOJIOBHOTO  YIIPaBJIiHHS
3eMJICBITOPSAKYBAaHHSI Ta 3€MEJBHHUX CIIpaB, MOBITOBOTO YJ€HA OKPYKHOTO CYIY,
3eMCBHKOT0 HayaJlbHUKA, 3-X MPEICTaBHUKIB BiJ MOBITOBHX 3€MCBKHX 300piB 1 3-X

CCJIIsIH, 06paHI/IX BOJOCHHUMH CXOIdaMMH. I[O CKJIagy FY6€pHCBKI/IX 3CMJICBIIOPAAHUX
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KOMICi BXOAWJIU I'yOepHATOp, rOJ0Ba T'YOEPHCHKOTO ABOPSIHCHKOTO 310paHHs, T0JIOBA
ryOepHChKOi ~ 3€MCBKOi  YIpaBW,  MPEACTAaBHUK  TOJOBHOTO  YNpPaBIIIHHA
3eMJICBIIOPSIKYBAHHS Ta 3€MEJBLHUX CIpPaB, TOJOBA 1 OJHWH 13 WICHIB MOBITOBOTO
OKPY>KHOTO Cydy,  4jeH TyOepHChKOrO 3 CEJIIHCbKHUX CIpaB MPUCYTCTBIs,
ryOepHChKH 3eMieMip 1 1Ba BHOOPHHUX YJICHH TYOEpHCHKHUX 3eMChKHX 300piB [12, c.
458]. 3rigao 3 uupkysipom [lonraBcbkoro rybepHaTopa BUOOPHU MPEACTaBHUKIB Bl
3eMCTBa JI0 T'YOEPHCHKOI Ta MOBITOBUX 3€MJICBIIOPSIHUX KOMICIH BIAOYJIMCS Y CEpITHI
1911 p. [13, c. 9-10].

3eMCbKIi IIacHI BeJH MIHUPOKY PO3’ICHIOBAJIbHY POOOTY Cepell CEJsiH PO METY
TISIIBHOCTI  36MJICBIIOPSIAHUX KOMICIH — CTBOpPEHHS IpIOHUX Ta CepelIHiX
dbepMepChKUX TOCIOAAPCTB, 00’ €JTHAHUX MICIIEBUM CaMOYTIPABIIHHSM, 3aBJSIKU YOMY
Ha To4YaTKy pedopMH CEJISIHU MiATpUMYBaH ii npoBeneHHs. Y [lonraBchkiii ryOepHii
710 TIOBITOBUX 3€MJIEBIOPSAIHUX KOMICI 3BepHysocs Ouiblie HbK 161 Thc. censdH 3
MIPOXaHHSAM IPOBECTH 3eMJIEBNIOPSAHI poOoTH. Taki pobotu Oyiso nposeaeHo y 62755
CeJITHCBKUX ~JIBOpax, IO 3a0e3MeuYnsio CTBOPEHHs Oinbiie 48 THUC. OJHOOCIOHHX
celstHChKUX rocnogapcets [10, c. 8]. Ase mo-cyTi 3emMieBHNOpPAIHI KOMICIL CHPUSUIIH
BHCEJICHHIO MAaJ03eMEIbHUX CEJISH, 0 JaBaji0 MOXJIMBICTh 3aMOXXHUM CEJISTHaM
CKYIIOBYBATH iXHi 3emTi. Tak, KIIbKICTh 3aMOKHUX CEJITHCHKHUX TOCIOJAPCTB Y NIEPioj
3 1910 p. mo 1916 p. 36ubmmnacs y 2,5 pasu 3 40,7 tuc. rocnogapcts a0 maibxe 108
tuc. [14, c. 144]. Tomy 3 KO)XKHUM POKOM HaNOIHIIIE CEISHCTBO BCE aKTHBHIIIE
OPOTHUAISIIO POOOTI 3€MIICBIOPSIAHUX KOMICIHA, a OTXe 1 MPOBEICHHIO pedopMH.
HeratuBHe cTaBieHHs CeNsH 0 AISUTBHOCTI 3€MJICBIOPSTHUX KOMICIH TOSICHIOETHCS
TaKOXX 1 TUM, M0 y HUX Bce OUIBIIOrOo po3Maxy HaOyBanu XaOapHMIITBO Ta
OropokpatuszM. 3 TUM, 100 HE JOMYCTUTH HECTPABEIIMBOTO MEPEPO3NOILITY 3eMIII Ta
VHUKHYTH coliaibHOTO BUOYxy I[lonTaBchke 3eMCTBO BHBYAJO II€ MHUTAHHS 3a
JOIIOMOT0I0 CTAaTUCTHYHHUX AochimkeHb [15, c¢. 32-37]. BoaHouac 301UIbIICHHS

KUIBKOCTI 3aMOKHHMX CEJITHChKUX T'OCTOJAPCTB CBIIYUTH PO MO3UTUBHI Pe3ysibTaTh

pedopmu.
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OCHOBHMM HampsIMKOM CTBOPEHHsSI JIpIOHUX Ta cepeaHix QepMepchrKux
rocrnofapcTB OyJI0 BUAUICHHS CEJISIH HAa XyTOpU Ta BiJpyOH, IO 3yMOBIIIOBANIOCS
4epe3CMY¥OKIM, 0araTOCMY KM Ta 3eMEIbHUMH CEPBITYTaMH, SIKI BUHUKIIW ITiCIIS
pedbopmu 1861 p. 1 raapMyBajgd PO3BUTOK CEISHCHKMX TOCHOJAPCTB. 3aBISKU
TISUTBHOCTI 3€MJICBIOPSIIHUX KOMICiI Ha moyaTok 1916 p. B yKkpalHChKUX T'yOepHisIX
¢ynkiionysano 440 Tuc. XyTipCbKUX Ta BIAPYOHUX TOCMONAPCTB, 110 cKiaaano 13%
BiJI 3arajJibHOi KUIBKOCTI CelIsSHChKUX ABOpiB. Ilpote Ha Teputopii IlonraBchkoi
ry0OepHii 1eil mpolec ralbMyBaBCsl MAJIO3EMEIUISIM Ta CUIbCHKOI0 00MHOK. CTaHOM
Ha 1915 p. y JliBoGepexxHux rydepHiax YKpaiHu 3 oOuuHu Budnum auie 16,5%
CeJITHChKUX ABOPIB [14, c. 41].

[Ticns pepopmu 1861 p. mominukH, siKi HE 3MOTJIM MIPUCTOCYBATHUCS O HOBUX
€KOHOMIYHMX YMOB, aKTHUBHO IIpOJlaBalid 3eMIIIO. 3a MiJpaxyHKaMH 3E€MCBKHUX
ctatucTukiB ctaHoM Ha 1901 p. aBopsu IlonTaBchbkoi ryOepnii BTpatwian 21%
3eMellb, a CEesHU 1 Ko3aku mnpuadanu 16% 3emens. Ilpu npomy miHa 3emMii Ha
[TonraBmmui Oyya HAWBUINOIO, TMOPIBHSIHO 13 IHIIMMU YKPATHCHKUMH TyOEpHIAMH 1
crtanoBuia 154 py06oi 3a gecsatuny [5, c. 49]. 3 ornany Ha 11e, 3eMCTBO KOHCTaTyBallo,
mo «3a 40 pokiB JBOPSHCTBO 13 TOJOBHOIO 3€MJIEBIIACHUKA IEPETBOPHIIOCH Y
TpeTbopo3psaHoron[15, c. 33]. I.A. CronuniH He 10MyCKaB MOKJIMBOCTI BiUY>KEHHS
JBOPSTHCHKOTO 3€MJICBOJIO/IIHHS, @ TUM OUIbIIE 3HUIICHHS CAaMOT0 JBOPSHCTBA. AJjie
BIpoaoBK 1906-1910 pp. momimuiibke 3eMJIEBOJIOMIHHS 3MeHIIMIOC Ha 1,1 muH
necsatuH. Jlume uepe3 CensHCbKUN TO3€MENbHUN OaHK TMOMIIIUKH YKPAiHCHKUX
ry0OepHill y nieii nepion npoaanu nonan 480 tuc. nec. 3emii [7, c. 76].

[Ticns censtHChKOT pedopmu 1861 p. mocrama mpobrema Oe3zemenis Ta
Majio3eMeJIl CeJIIH TyCTOHACEJICHUX YOPHO3EMHHMX TyOepHili VYkpaiHu, 110
CIPUYMHWIIO MacOBY MIrparfilo CIILCHKOTO0 HaceleHHs mepeBaxxHo 10 Cubipy i
Hanexoro Cxony. [Topsimok mirpaiiii BperyJibOByBaB MepeceeHChKHUI 3akoH Bij 13
nuriast 1889 p. Ilepecenenns censiH 3abe3neuyBaB ypsiioBuii opran — [lepeceneHcbke
ynpasiiHHs. 6 yepBHs 1904 p. HaOyB YMHHOCTI HOBUIA NIepeceNeHChKui 3akoH. [IpoTte

ypsA0Ba MOJITUKU 3 TIMUTaHb MIrparlii 3ayuianacs Bkpail HeeekTHBHOW. Tomy mia
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gac MpoBEEHHS 00J1aCHOTO TIepeceIeHChKOTo 3’131y, 1110 BiOyBcs 1907 p. y XapkoBsi
IPEACTAaBHUKU B 3€MCTBa BU3HAIM HEOOXITHICTH CTBOPEHHS 00JIACHOI 3€MCBKOT
nepeceseHCchKo1 opranizartii [16, c. 121].

[TonTaBchbke 36MCTBO Hamarajaocs OCHIIUTU arpapHy MIrpaliio sK colliaJibHe
SBHILIE Ta 3HAUTH IUIAXH 1 ciocoou ioro ynockonaneHHus. Tak, y 1906 p. Haazsuvaiini
ryOepHCHKI 36MChKi 300pH YXBaJIMIIN PIIICHHS PO OPraHi3allito eKCIeanIlii y CTeoBI
paionn Kazaxcrtany, Cu0bipy 1 Cepeanpoi A3ii Ha 4oJii 13 36MCHKUM arpOHOMOM
1O0.10. CoxonoBcbkuM. Ilicnst peTenbHOro OOCTEXEHHSI UX TEPUTOPIA €KCIIEeIULIIS
JUHUIIITa BACHOBKY PO T€, 10 BOHU MPUAATHI U1t BUX1A1iB 13 [lonTaBchkoi ryOepHii.
VY tpaBui 1907 p. ryGepHCHKI 3eMChKi 300pH YXBaJIWINA PIIICHHS PO 3aIIPOBAKEHHS
mocaji CreljalbHUX areHTIB 3 MUTaHb Mirpaiii censH. ['yOepHChka 3eMcbka ynpasa
JIOMOTJ1acs BiJl ypsiy HaJIaHHsI areHTaM IIpaBa MpUHMaTH 3asBU BiJ] 0C10, K1 BUSBIISUIH
OaxaHHs mepecenuTucs Ta (GOpMyBaTH TPYNH MEPECENEHIIB. 3rIJHO 3aKOHY Bl 6
yepBH 1904 p. Taki MOBHOBaYKEHHS HAJICXKaJIM 3€MChbKUM HadaJlbHUKaM. BrpoaoBx
1907 p. 3eMCTBO OpraHizyBajo 6 Tpyl MITPaHTIB Yy CKJIajl Ouibiie 2-X THC. OCi0.
Koy rpymny cynpoBoKyBalld 10 MiCIlb lIepeceeHHs 3eMChKi areHTH [17, ¢. 39, 43].

[TopiBHSIHO 3 IHIIMMU YKPATHCBKUMH TyOepHisIMHU, HaANOUIbIIA KITBKICTh
MirpaHTiB 3anumana Teputopito IlontaBchkoi ryOepnii. Tak, 3a maHuMU
ITepecenencrkoro ynpasiinus 3a nepioa 3 1885 p. 1o 1906 p. repuropito [lonTaBcbkoi
ryOepHii 3amummio Maibke 208 Tuc. ocid, 10 3HAYHO MEPEBUIYBalIO KUIbKICTDH
NepeCcesIeHIIIB 3 1HIIUX YKpaiHChKUX TyOepHii [16, ¢. 123]. 3 orsaay Ha 11€ Ta 3 METOIO
peamizanii cronumnincbkoi pedopmu  [lontaBcekke 3emcTBO y 1908 p. iHIMmirOBaIO
ctBopeHHs: OOnacHOT mepeceneHChKOi opraHizalii. Y4acTh y il CTBOPEHHI B3sUIU
Karepunocnasceke, KuiBcbke, XapkiBcbke, XepcoHChbKe 1 UepHITriBCbKe TyOepHCHKI
3eMCTBa.

VY 1910 p. [TontaBceki ryOepHCHKI 300pH 32 y4acTl MPEACTABHUKIB I’ SITH 1HILIHUX
ryOepHCBKHX  3€MCTB npuitisimn - «Craryt  [liBAeHHOpPOCIHCBKOI  00JacHOi
nepeceneHchKoi opranizauii». 3rinno CtatyTy KepiBHUMU opranamu [lepeceneHcbkoi

opraHizaiii O0ynau 3’1371 1 Oropo. 3’131 — po3MOpSAUYMil OpraH, KOTpuil (popMyBaBCs
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[UIIXOM JIeJIETYBaHHS NMPEJACTABHUKIB BiJl TyOEpHCHKUX 3€MCTB. BIopo — BUKOHABUMIA
opral, chopmoBanuii 3’i310M. 3Haxoamsocsi O0topo npu [lonaTaBchkiil TyOepHCHKIN
yIpaBi, OYOJIOBaB HOro rojoBa ympaBu. Orxe, 3a0e3nedeHHS  TiSITBHOCTI
[lepecenencrkoi opranizaiii mnokiaganocss Ha [lonTaBchky ryOepHCHKY yIpaBy,
aky ouomoBaB ®.A. Jluzory6. OcobmmBuMm umHOM IlepeceneHchka oprafizaris
CTaBWJACh JI0 TPOBEJACHHS CTATHUCTHYHUX JOCTIDKEHb 3 TWTaHb Mirpamii Ta
iHQOpMYyBaHHS HACEJICHHS TMPO CBOK AISUIBHICTh. 3a JOMOMOIOI0 Ta3eTH
«XyTOopstHUHY, KypHaILy «Bicti O0MacHO1 3eMChKOI IEPECENIEHChKOI OpraHi3alii» Ta
IHIIMX IPYKOBAHUX BUIAaHb [lepecenenchbka opranizaiis iHhopMyBasia HaCEJICHHS ITPO
YMOBHU TiepeceieHHs. ATEHTHM oOpradizamii MOpOBOJWIM OOCTEKEHHS MICIb
MepPECENICHHSI, OPTaHI30BYBaIM 3€MJICBIIBEJCHHS, HAJaBAIM IOPUAUYHY JOTIOMOTY.
[lepecenencpka oprasizailis HajJaBalia MaTepialibHy JOMOMOTY JUIsl BJIAIITyBaHHS
MepecemNeHIliB, JomoMarajia OpoAyKTamMHu XxapdyBaHHs. (OOiacHa mepeceleHChKa
oprasi3ailisi IpoBeJia BEJIUKY poOOTy 3 mepecesieHHs 0€33eMeNbHUX 1 MAJI03eMETbHUX
censtH 1o Cubipy 1 Janexkoro Cxomy. OmgHak sk ypsl, Tak 1 3¢eMCTBO BH3HaBaJIU
HEJIOIIKM Ta MPOPaxXyHKH JOIMYIIEHI B OpraHi3allli epeceseHChbKOro pyxy.

Heonno3HauHy OIIHKY TiepecelieHChbkoro pyxy gmae M.A. Skumenko.
[To3uTHBHUM HACIIIKOM IIHOTO SBHINA, HA JYMKY BUEHOTO, CJIiJl BBAXKAaTH T€, IO BiH
CHpPUSIB PO3BUTKY PMHKOBHMX BIJIHOCHH y arpapHiil rajy3i Ta NPUCKOPUB JIIKBIJAIIIO
3aIMIIKIB (De0JATHHOTO 3€MJIEBOJIOIIHHS. BoIHOYAC nTepeceieHChbKU pyX CIIPUYHUHUB
3y00XiHHSI 3HAYHOI YaCTUHU CeJITH-TiepeceneHIliB. Tak, y nepiox 3 1906 o 1913 pp.
no Ykpaiau moBepHynocsa 23,5% mepecesneHInB, Kl 3aqunivics 0e3 3aco0iB s
icHyBanHs [ 14, c. 140, 145].

VY nepioa CTOMUIIHCHKOI arpapHoi peopMu 3eMCTBO aKTUBI3YBaJO AiSUIBHICTh
3 METOI0 HaJlaHHA ceJisiHaM (iHAHCOBOI JOIIOMOTH JJIsl BUKYITYy 3€MJIl Ta CTAaHOBJICHHS
(bepMEPCHKUX TOCIOIAPCTB IIUITXOM CTBOPEHHSI KPEIUTHUX Ta IMO3MYKOBO-OIIaTHIX
ToBapuCTB. Tak, Ha Tepuropii KpemeHuyubkoro mnoBiTy ctaHoM Ha 1914 p.
nisino 17 KpeIUuTHUX TOBAPUCTB, § 13 HUX OyJio cTBOpeHo y nepion pedopmu. 3 1906

nmo 1912 pp. y TNOBITI BHHHUKIO 5 TMO3WYKOBO-OIIQTHUX TOBApucTB. 13 20
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CLITBCBKOTOCIIOIAPCHKUX TOBAPUCTB, AKI 1S HA TepuTopii KpeMeHuyIbKoro noBity
19 cTBOpEHO y nepiof cToNMUIiHChKOT pedopmu. [Ipu ibomy iHiIiaThBa cCTBOpeHH: 11
TOBApHCTB HaJIeKajla 3eMChbKUM arporHoMam [ 18, c¢. 25-26].

3eMCTBO OOTrpYHTOBYBAJIO CTBOPEHHS CIOXKMBYMX TOBAPUCTB HEOOXIJIHICTIO
3aXUCTY CEJNSH BiJ HEZOOPOCOBICHOI KOHKYpPEHIIl, CTPUMYBAHHSIM pOCTY IIiH Ha
NPOAYKTH XapuyBaHHs, HAJaHHS HaceleHHIO iH(opmalii mpo cUTyallilo Ha PUHKY
CLIBCHKOTOCTIONAPCHKOT MPOAYKIi. 3a JAHUMHU 3€MCbKOT CTaTUCTUKU HA TEPUTOPIi
ITonTaBcbkoi ryoepHii y 1913 p. nisio 390 criokuBYMX TOBApUCTB. 3 HUX 235 BUHUKIIN
micist 1905 p. dinaHCyBaHHS CIIOKUBYMX TOBAPUCTB 36MCTBOM 3pocio 13 3,9 Tuc. kpo.
y 1904 p. nmo Ounbme Hix 22 Tuc. kpb6. y 1913 p.[18, c. 26]. Omxe, y nepion
CTOJIMITIHCBKOI pedopMu 3eMCTBa aKTUBI3YBaJIM MpOLEC (POPMYBaHHS CIOKHBUYHX
TOBAapPUCTB.

3eMCTBa AKTUBHO PO3IIOYAJIA MPOBOAUTH PET10HAJBHI 3°13/I1 IPEICTABHUKIB B1J
ryOepHCBKHX 3€MCTB 3 METOI OOMIHY JOCBiZIOM Ta 00 ’€AHaHHS 3yCWIb OO
BUpIIIEHHS TIpo0JieM y arpaphiit ramysi. Tak, nanpuknam, y 1912 p. npu KuiBcbkii
ryOepHCHKIM ympaBi OyJi0 MPOBEIEHO 3€MChKUUM 3’131 MpencTaBHUKIB KHIBCHKOI,
Bonuncekoi, [loninscekoi, [TonraBeskoi, becapabebkoi Ta UepHiriBebkoi ryoepHiii Ha
AKOMY PO3IJIIHYTO MUTAHHS 3aKYIBIII CLIIbCHKOTOCTIOAAPCHKOT TEXHIKHU 338 KOPAOHOM,
PO PO3BHUTOK CITBCHKOTOCHOJAPCHKOTO MAIIMHOOYTyBaHHS, TMPO CTBOPECHHS
36MChKHUX CKJIaJIB Ta MPO POJIb 3E€MCTBa Yy Tpolieci Koomepaili BUPOOHHKIB
CITBCBKOTOCIIOJIAPCHKOT  MPOAYKIii. 3EeMCTBO JOMOIJIOCS 3HAYHUX YCHIXIB Yy
MO/JIEpHi3allii CiTbchbKoro rocrmoaapctaa [19, c. 431-433].

Takum 4yrHOM, Ha TIOYaTKy XX CT. OCHOBHOIO CKJIQJ0BOIO pedopMyBaHHS
arpapHuX BIJHOCHH 1, 30Kpe€Ma, BIIHOCHMH BJIACHOCTI Oyia mpobiiema GopMyBaHHS
pPUHKY 3emill Ta (hepMepChKuX rocrnofapcTB. HallcyTTeBImUX pe3yibTaTiB Ha IbOMY
NUIAXY BAAJIOCS JOCSITHYTH 3aBAsku mpoBeneHHs pedopmu I1LA. Cronumina.
besnocepenniM yqacHUKOM arpapHoi peopmu CTalio 3eMChKe CaMOBPSAYBaHHS, aJ[Ke
3aKOHOJABCTBO TMOKJIAJai0 Ha HBOTO MHUTAHHA OpraHizamii 3eMJIeKOpUCTYBaHHS,

3CMJICBIIOPAAKYBAaHHA, PCTyJIIOBAHHA 3CMCIIBHUX Bi,ZIHOCI/IH Ta KOHTPOJIb 34
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BUKOPHUCTAHHSAM 3€MeNbHUX pecypciB. [loaTaBchke 3eMCTBO, K 1 1HII YKpaiHCBKI
3€MCTBa, CTABUJIOCS JIO TIPOBEJICHHS CTOJIUIIIHCHKOI arpapHoi peopMu 3 HEJOBIPOIO.
Taka mo3wurrist 3eMCTBa 3yMOBITIOBAJIACS HOTO TIEPEBAYKHO TBOPSHCHKUM CKJIAIOM ITiCIIS
BuOOpiB 1906 p. Ane He 3BaKarO4M Ha 1€, 36MCTBO MPOBEJIO 3HAYHY JOCIITHHUIILKY
po0OOTy arpapHOr0O NMUTAHHS Ta BU3HAYEHHS NUIAXIB 1 CIOCOOIB MOTO BUPIIICHHS.
Y4acTb 3eMCbKUX TJIACHUX Y POOOTI 3eMJIEBIOPATHUX KOMICIH CIpHsiia CTBOPEHHIO
OJTHOOCIOHHX CEJITHCHKMX TOCIOJAPCTB, BUXOAY CEJISIH 13 OOIIMHU 1 3aKpIIUICHHS 3a
HAMHA 3€MJII y TIPUBAaTHY BJIACHICTh IUISIXOM YIIPOBAPKCHHS XYyTIPCHKOTO Ta
BiJIpyOHOTO TOCHOJApPCTBA. 3aBISKH JiSTIBHOCTI 36MCHKOTO CaMOBPSITIYBAHHS YpSJl
HaMaraBcs JEMOHCTPYBaTH JIEMOKPAaTUYHUN Xapaktep mporecy (QopMyBaHHSA
3eMJIEBIOPSAIHUX KOMICIH. 3€MCTBO aKTHUBI3yBaJl0O HAaJlaHHA cejsiHaM (DiIHAHCOBOI
JIOTIOMOTH, CIIPUSIIIO PO3BUTKY CIOKMBUOT KOOTIEpallii, MOMMPIoBajio iHhopMaIlito mpo
MepesoBl COCOOU arpoOTEXHIKHM, 3A1MCHIOBAJIO 1HIII 3aX0JH 3 METOI0 MOJEpHi3allli
arpapHoi ramysi Ta (JopMyBaHHS PUHKOBUX BIJHOCHH Ha ceiml. [loaTaBchke 3eMCTBO
Opaso akTUBHY y4acTh y peajizailii ypsA0BOi MOJITUKH MepeceIeHHS MaJo3eMeIbHUX
censtH 1o Cubipy Ta Jlanekoro Cxoxy. Aje mopsij 13 NO3UTUBHUMH PE3yJIbTaTaMH,
JISITBHICTH 3€MCTBA Besa JI0 3yO0KIHHS YaCTHHM CEJITHCTBA 1 30CEPEKEHHS 3eMJIl Y
BJIACHOCTI 3aMOXXHHMX CEJsH, I[I0 TITHYJO 3a COOOK 3aroCTPEHHS COLIAJIbHUX

MPOTHUPIYb.

Jlimepamypa

1. I'epacumenko O. IlepeceneHchbka moiiThka Ha JliBoOepexoki Imij dac
CTOJIMIIHCBKOT arpapHoi pedopmu. Cisepcwruii aimonuc. 2011. Ne 6. C. 82-88.

2. IrnatoBa JI.P. OcobnuBocTi arpapHoi pedopmu B YKpaiHi y JOCHIIKEHHIX
OCTaHHBOTO ACCATUIITTA. Cmopinku icmopii: 30ipuux nHaykosux npays. 2016. Ne 43.

C. 51-58.

7



3. Sdxumenxko M.A., Kawon B.O. Cromuminceka arpapHa pedopma Ha
[TonTaBmuHi: mepexyMoBH, 3MmicT 1 Hacaiakud. (1906-1917 pp.): Monorpadis.
[TonraBa: PBB I1JIAA, 2012. 248 c.

4. JIobac T. 3eMchbKi 3aKi1a/id 1 CTAHOBJIEHHS IHCTUTYTIB YIIPABIIHHS arpapHOI0
ramy33to ekoHomiku JliBoOepexnoi 1 Cao6iacekoi Ykpainu y apyriit monosuni XIX —
Ha noyatky XX ct1. Haykogi sanucku. 2022. Ne 45. C. 44-51.

5. Menbhuk O.0. Arpapna pegopma I1.A. Cronumnina Ta ii BIUTUB Ha CTAHOBUIIIE
censin JIiBooepexxHoi Ykpainu. IHopisusanvruo-ananimuune npaso.2020. Ne 1. C. 48-51.

6. CenixoB JI.A. ArpapHe 3akoHOIaBCTBO Iapchkoi Pocii B YkpaiHi emnoxu
kamrtanizmy (II mon. XIX — mou. XX cr.): Monorpadis. IlonraBa: TOB HBII
«Yxpnpomroprecepsicy, 2012. 190 c.

7. Tlanuenxo ILII., [Imapuyx B.A. Arpaphna ictopiss Ykpainu: [linpydHuxk.
KwuiB: 3nanns, 2000. 343 c.

8.Ilonoxkenne o TyOepHCKMX M YE3IHBIX 3eMCKUX ydpexaenusx 1890 r.
llonnoe cobpanue 3axonos Poccutickoti umnepuu. 1893. Ne 6927. C. 493-511.

9. 3 xutta [lontaBmunn. Pionut kpaii. 1906. Ne 40. C. 11.

10. Axumenko M.A. CTaHOBJICHHS CEISTHCHKOTO ((PepMEPCHKOT0) TOCTIOAapCTBA
B YKpaiHi micis ckacyBaHHs kpinmocHoro mpaba (1861-1918 pp.). Vkpaiucexuii
icmopuynuti xcypuan. 1996. Ne 1. C. 3-14.

11.Kypnanst [lontaBckoro ry0epHCKOro 3eMCKOTO coOpanusi 42 ouepeaHoro
co3biBa 1906 r. ITlonraBa: Tumno-JIutorp. M. ®pumbepra, 1907. 53 c.

12. Tlonoxenue o 3emieycrpoiictBe 1911 1. [loanoe cobpanue 3axonos
Poccuiickoti umnepuu. 1914. Ne 55570. C. 456-471.

13. Kypnans! [TontaBckoro upe3Bbl4aiiHOr0 ryO0epHCKOIr0 3éMCKOT0 coOOpaHus
24 arycrta 1911 r. TlonraBa: Tuno-JIutorp. . ®pumbepra, 1911. Slc.

14. SAxumenko M.A. Ilepecenencbkuit pyx y HapnuinpsiHcbkid YKpaini B poku
croyumiHcbkux pegopm (1908-1913 pp.). Monorpadis. Ilonrara, 2009. C. 140, 145.

15. Cratuctuueckuii exxeromuuk [lonraBckoro rybepHckoro 3emcta Ha 1904

r. [TonraBa: Tum. A.W. Jloxmana, 1904. 56 c.

92



16. XKypnansl IlonTaBckoro rybepHCKOro 3eMCcKOro coopanusi coopanus 43
ouepenHoro cos3biBa 1907 r. [lonaraBa: Tuno-Jlurorp. U. ®pumbdepra, 1908. 58 c.

17. XKypuanst [TonTaBcKOro upe3BpIYaHOTO TYOEPHCKOTO 3€MCKOTO COOpaHHUs
28-29 mas 1907 r. Ilonrasa: Tun. . ®pumbepra, 1907. 57 c.

18. Kpor B., Kpor JI. Ponp KpemeHuyupkoro moBiTOBOIO 3eMCTBa B
CTaHOBJICHHI Ta MISUTBHOCTI Koomepairii Ha celni. Pecionanvhi nepcnexmueu. 2003. Ne
6. C.25-26.

19. 3emckas xponuka. Xymopsnun. 1912, Ne 16. C. 431-433.

73



YJK: 130.2
ORCID: 0000-0003- 3804-6031
e-mail: svetlanakutsepal@gmail.com

Svitlana V. Kutsepal, Kyuenan Csitiiana BikropiBHa,
Professor at the Department of the mnpodecop xabenpu TeopeTrko-paBoBUX
Theoretical Legal Subjects JTUCIUILIIH

(Poltava Law Institute of the Yaroslav (ITontaBchbKuit FOpUIUYHHNA IHCTUTYT
Mudryi National Law University) HarioHampHOTO FOpUIUIHOIO

yHIBepCcHUTETY iMeH1 SIpociaBa Myiporo)

T'POMAJISTHCHKE CYCHIJIBCTBO:
PLIIOCOPCHKHU BUMIP

CIVIL SOCIETY: THE PHILOSOPHICAL DIMENSION

Anortanisi. Ctarts mnpucBsueHa (PEHOMEHY TPOMAISHCHKOIO CYCIIJIbCTBA,
BU3HAYEHHIO MOT0 CYTHOCTI Ta 3MICTOBHHUX KOMIIOHEHTIB. 3p00JICHO BUCHOBKH, IO
MOHSTTS «TPOMAJITHCHKE CYCIIJIBCTBOY € MKIUCIUIUTIHAPHUAM Ta TOJIICEMaHTUYHHM.
BoHO TinymauuThesl HE JIMIIE B IPABOBOMY CEHCI, & i IK CUCTEMY B3a€MOIIOB’ I3aHUX
IYXOBHUX, COLlaJIbHUX, KYJbTYPHUX, €EKOHOMIYHUX Ta IHTEJIEKTyaJIbHUX YMHHHKIB,
0 YTBOPIOIOTH  TEBHY COLIOKYJIbTYPHY JIMCHICTh. 3a3Hau€Ha MpoOJeMaTHKa
aKTyali3yeTbCS B KOHTEKCTI JEMOKPATUYHOI MOJEpHi3alli YKpaiHH, METOI0 SKOi €
MParHeHHs] BUPINIUTH HarajbHI MOJITHKO-IEPKaBHI Ta COIaJlibHI TpoOiemMu 3a
MIITPUMKHU Ta aKTUBHOT y4acTl FPOMaJICHKOCTI, TOTEHITIA SKOi TOCTA€E KAaTali3aTOPOM
TpaHcopMalliii Ta chnpusie MOJOJAHHIO HETaTUBHUX CYCHUIBHUX Jedopmairiil.
ApPryMEeHTOBaHO, IO y CYy4YaCHHX yMOBaxX 3IIHCHIOBAaTH PO3BUTOK OYJIb-SIKOTO
CYCHIJIbCTBA MOKHA JIMIIIE HA TPYHT1 COIIaTbHO-TIOITUYHUX peaTiii TpPOMaIsTHCHKOTO
cycnuibcTBa. BubII TOro, PO3BUTOK JIIOJAMHHM PEATHHO MOKIMBHMA JIMIINE 32 YMOB
IPOMAaJITHCHKOTO CYCHJIBCTBA, OCKUIBKM CaMe B TaKOMY CYCIUJIBCTBI JIIOJWHA € HE
3a171€0JIOT130BaHUM TacjoM, a JIMCHO BHUIIOIO IiHHICTIO. JloBeneHo, 1o B YKpaiHi

BiJI0YBa€THCS TOKOPIHHA 3MIHA TUITY COLIATbHO-TIOITUYHOI CHCTEMH, HACIIIIKOM YOTO
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CTalOTh SKICHI 3MIHHU CIIOCOOY JKUTTSI BCIX BepCTB HacereHHs. Came 13 CTAaHOBJICHHSM,
GbopMyBaHHSIM Ta PO3BUTKOM TPOMAASHCHKOIO CYCIIJIBCTBA 1 OB S3Y€THCA
MO>KJTUBICTh BUXOJy 13 KPU3HU, OHOBJICHHS BCIX c(hep CYyCNUTFHOTO KUTTS, MEPETISAY
MOITUYHUX 17€aiB, MPIOPUTETIB, MIHHOCTEH. [IpoBeaeHUI aBTOpPOM aHaIII3 IMOKa3aB,
0 3a Yac ICHyBaHHS YKpaiHM CIIOCTEPIra€ThCcsl 3HAYHUI Mporpec y Mpolieci
(dopMyBaHHS BITYM3HSHOTO TPOMAASHCHKOTO CYCHUIBCTBA, IO MiATBEPIKYETHCS
KOMIUJIEKCOM KUIBKICHMX Ta SIKICHUX IIOKa3HUKIB, OI[IHKAMHM YKpAaiHCHKHUX Ta
3apyOl’KHUX TPOMAJICBKUX €KCHEepTiB. Yce Iie HaJa€e MiJACTaBU CIOJIBAaTUCS, IO
HNOJaNbIINN CYyCHUIBHUN PO3BUTOK CTa€ MOXJIMBUM JIMIIE Ha 3acajax COLIAJbHUX
[IHHOCTEH TIPOMAASHCHKOTO CYCHUIbCTBA, JE€MOKPATUYHOI, IPaBOBOi JI€P>KaBH,
BU3HAHHS JIIOJAMHU SK BUIIOI COLIaNbHOI I[IHHOCTI. BaJIMBUMU Ta aKkTyaJlbHUMHU
TAaKOX CTalOTh MapTHEPCHbKI CTOCYHKHM MDK OpraHaMH BJIaJld Ta OpTaHi3allisiMH
IPOMaJITHCHKOTO CYCIUIBCTBA, KOMYHIKAI[lT MIX BJIaJ00 i TPOMaJICHKICTIO.
KurouoBi ciioBa: npaBo, disiocodisi, CycniibCTBO, TPOMaJISHCHKE CYCHIBCTBO,

Nep>kaBa, TMOTITHYHE )KUTTS, TPOMAaJITHChKA CBIIOMICTb.

Summary. The article is devoted to the phenomenon of civil society, the
definition of its essence and content components. It was concluded that the concept of
“civil society" is interdisciplinary and polysemantic. It is interpreted not only in the
legal sense, but also as a system of interconnected spiritual, social, cultural, economic
and intellectual factors that form a certain socio-cultural reality. This issue is relevant
in the context of democratic modernization of Ukraine, which aims to solve pressing
political, state and social problems with the support and active participation of the
public, whose potential is a catalyst for transformation and helps to overcome negative
social distortions. It is argued that in modern conditions the development of any society
Is possible only on the basis of social-political realities of civil society. Moreover,
human development is possible only under the conditions of civil society, because in
such a society a person is not an ideological slogan, but a truly higher value. It is proved

that in Ukraine there is a radical change in the type of social-political system, resulting
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in qualitative changes in the way of life of all segments of the population.
Establishment, formation and development of civil society is associated with the
possibility of overcoming the crisis, renewal of all spheres of public life, revision of
political ideals, priorities and values. The analysis made by the author shows that
during the existence of Ukraine, significant progress has been observed in the process
of formation of domestic civil society, which is confirmed by a complex of quantitative
and qualitative indicators, as well as assessments by Ukrainian and foreign public
experts. All this gives reason to hope that further social development becomes possible
only on the basis of the social values of civil society, a democratic, legal state,
recognition of a person as the highest social value. Partnerships between authorities
and civil society organizations, communications between the authorities and the public
are also becoming important and relevant.

Key words: law, philosophy, society, civil society, state, political life, civic

consciousness.

IocranoBka mnpoOJjemu. JlepxaBa 1 TpOMaASHCHKE CYCHUIBCTBO TICHO
B3a€MOIIOB’3aHl, TOMY III0 3MYIIEHI BHpINIyBaTH MpPoOJIEeMy ONTHMAIBHOTO
MOEHAHHS IHTEPECIB OCOOM, TPOMAJACHKUX O00’€IHaHb 1 JepXkaBu, sIKa IOCTa€
MepeayMOBOIO iX PO3BUTKY. ['pOMajsiHCbKE CYCHIIBCTBO BIJIrpAa€ aKTUBHY POJb Y
mpolecax TMONITHYHOT JeMOKpaTHu3allii, 3a0e3rneyye MOMXKIUBICTh JEMOKPATHYHHX
TpaHchopMalliii, BHACIIIOK 4YOro  Jep)kaBa HaOyBae aTpuOyTH TPaBOBOi Ta
JEMOKPATUYHOI CTPYKTYpU. (OCOOJMBO aKTyaJbHOIO I poOJieMa CTa€ Y KOHTEKCTI
r00anbHUX 3pYLICHb, XapaKTEPHUX JUIS CY4YacHOrO €Tamy pO3BUTKY JIHOCTBA.
CknanHiCTh, TMOMIBApiaHTHICTh, BHYTPIMIHA CYNEPEWwMBICTh Ii00aizaliftHIX
MIPOIIECIB CTAIM MPUYMHAMHU CYCHIJIBHUX TpaHc(opmalliid, 3HaYHO MOCHIUIN PIBEHb
B3a€EMO3AJICKHOCTI  JIepaB Ta HapojiB. He oMuUHYNW 11 3MIHM 1 TPOMAJSHCHKE
CyCHUIbCTBO, OCKUIbKM  BIIOyJacs MOJEpHI3alisl IHCTUTYLIHHUX  CTPYKTYD,
chopMyBaJIMCS HOBI MPUHITUIIA B3a€EMOJIT WOTO €JIEMEHTIB, MOKHAa TOBOPHUTH IIPO

NOSIBY TJ00aJbHOTO TPOMAASHCHKOIO CYCHUIBCTBA SIK CBOEPIHOI METaCyCHUIbHOI

96



CTPYKTYypH. ¥Yce BHIll€3a3HAUYCHE aKkTyalizye mnpobiemy dinocodpcrkoro anamizy
(dbeHoOMEeHy TPOMaSHCHKOIO CYCHUIbCTBA, MPOTE, BAPTO HATOJIOCHUTH, 110 OCHOBHU
IPOMAJITHCHKOTO CYCIIJIBCTBA AK CYCHUIBHO-TIOMITUYHOTO ()EeHOMEHA TaKOK aKTUBHO
JTOCTKYIOTBCS Y TIPaBOBI1H TUIOIIHHI.

CraH onpanoBaHHsa 00paHOi MPO0JeMATHKH, AHAJII3 OCTAHHIX MyOJiKamii
Ta J0CTiIKeHb. 3aXiaH] Ta BITYN3HIHI JOCIITHUKH PETPE3CHTYBAIN 3HAYHY KUTBKICTh
npailb, sIKI XapakTepU3yI0oTh IPOMAJITHChKE CYyCIIBCTBO, BUBHAYAIOTh MOTO CYTHICTD,
JTOCJIIIKYIOTh T€HE3y, MPOIMOHYIOTh PI3HOMAaHITHI MIAX0U 10 Horo TiiyMaueHHs - E.
Aparo, b.bapoep. X.bymn, [Ix.I'peit, Jx.Kin, Jx.Koen, H.Pozen6bmrom, [Jx.Cwmirt,
M. Yoasuep, E.Ilwms ta i1.; B.bapkos, B.bex, €.buctpunpkuii, M.boituyk, K.bonnap,
C.BouitoBuu, [I'.3enenbko, A.Kapacb, A.Muxuenko, T.PozoBa, B.Teptuuxa,
O.Yyapauncekuii, I1. llnsaxtyn, I'.Illenposa Ta in. [IpoTe, HE3BaXkaroun Ha CYTT€EBI
3100yTKM Ha3BaHUX Ta 0araTbOX IHIIKX JOCIIJHUKIB, MpoOiemMu (pi1ocoPpcrKoro
aHaJ13y CyTHOCTI Ta MEPCIEKTUB I'POMAJITHCHKOT'O CYCIJIBCTBA B YMOBAX TJI00aTbHUX
COIIIbHO-TIONITUYHUX ~TpaHchopmarlliii nmoTpedyroTh mnoaanbiioi  (inocodchkoi
pednexcii.

Mera crarti — dinocodcrkuii aHami3z crnenudikd CTaHOBJICHHS (DEHOMEHY
IPOMAJISTHCHKOTO CYCIUJIBCTBA B KOHTEKCTI HEOOX1JTHOCTI BpaXyBaHHS LIbOTO JOCBITY
Mg yac MHoro po30yJoBM B yMOBaxX IJI00aJbHUX COLIAIBHO-TIOMITHYHUX
TpaHchopMaIrii.

Buknang ocHoBHOro marepiaay. Y peamisix XXI CTOmTTS TpOMaJsHCbKe
CyCHUIBCTBO TIOYMHAE CHOpUAMATUCA Oaratbma JOCHITHUKAMHU SIK CBOEpIJIHA
aNbTepHATHUBA HAIIOHATBHINA JEepiKaBi, OCKUIBKM MOXKE KOHCOJIITyBaTH JIFOACTBO Ha
IUISIXY TPOTPECHBHOTO PO3BUTKY, CTAaTH MEXaHI3MOM 1 3acOO0M BOJIEBHSBIICHHS
37arod Ta MOpo3yMiHHA. Sk 3ayBaxye ykpaiHCcbkuil nocmingHuk A.Kapace,
IPOMaJISTHChKE CYCHIIBLCTBO — 11€ MEBHUM YHIBEpPCAIbHUMN 3pa30K, Take co0i ,,JIeKaio”,
10 TIiJi HOTO MOJKHA 3aKpPOIOBATH 30KpeMa ¥ yKPaiHCHKY MIMCHICTB, UM 1€ pPajIIie

KaTeropis, II0 BHU3HAYAE€ CYKYNHICTh JESKUX YHIBEPCAIbHUX XapaKTEPUCTHK
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MEePCOHATICTUYHO (HA JIIOJIMHY) OPIEHTOBAHOI COIIAIBHOCTI, YMOBH 31HCHEHHS SKO1
HE JMIIE JIONMyCKalTh, ajieé W MOTPeOyIOTh ICHYBaHHS IUTIOPAJIbHOI CYKYMHOCTI
OHTOJIOTIYHUX BUMIPIB Ta akciojoriyHuX opieHTamii? [1, c.8].

@dopMyBaHHS TOHSTTS «TPOMAASHCHKE CYCHUIBCTBO» Ma€ Bpaxarouy
¢inocodcrKy icTOpito, eTanu sSKOi BapTo MpoaHamizyBaTH. KirouoBuM ereMeHTOM
€BOJTIOIIT TPOMAISHCHKOTO CYCHUTBCTBA € Mipa 3AIHCHEHHS CBOOOIW JIIOJIWHHA B
coIllajbHIM, eKOHOMIYHIN Ta MoaiTHuHiN cdepax [1, c.9].

[ToHATTS «TpOMAASHCHKE CYCIIBCTBO» 3YCTPIYAEThCS y APHCTOTENS IS
MO3HAYEHHS CYCIIBCTBA BUIBHUX 1 PIBHUX TPOMAJISIH, TIOB’ sI3aHUX MI3K COOOI0 TIEBHOIO
(GhOpMOI0 MOJITUYHOTO YCTPOIO, Ta KOPETIOEThCA 3 17€sIMA  BEPXOBEHCTBA 3aKOHY,
pPO3MO/LTY MOBHOBKEHb MK TphOMA TUIKAMHM BJIAJHM Ta POJl CEPENIHIX BEPCTB Y
cycniibeTBl. «BucyBaroum opieHTHp TMONITII SK HaWKpPAIIOro CYCHUIBHOTO 1
MOJITUYHOTO JIaly, ApPUCTOTENIb PO3IJISAA€ HOro B CEHCI PIBHOMIPHOTO MO€ETHAHHS
«BJIAJHOTO ¥ BUIBHOTO Hauall» y JIIOJEH, SIK1 MO€AHaH1 MOTpedamMu TO3BIIISI, YECHOT 1
MOITUYHOI AISIbHOCTI. JIroam, Aocsrarouu IMO€AHAHHS OCh ITUX IOTPeO, CTaloTh
rpoMajJiiHaMu, TOOTO BIJIbHUMHU B CAMOCTIHHOMY IPUUHSATTI PIIIEHB OO0 CYCHIIBHUX
1 Aep>kaBHUX cipasy [1, ¢.18].

Big yaciB AHTHYHOCTI 1 O MOYATKy €noXu MoJiepHy MOHSATTS «TPOMaIsTHChKE
CYCHIJIBCTBOY» Ta «JIepKaBay ICHYBAJIH sIK CHHOHIMIYHI, CUTYaIlisi 3MiHIOeThes y XV I-
XVII cr. 3apmsxku 3ycumism . bekona, T. I'o66ca, I'. I'pomis, k. Jlokka, III.
Momnteck'e, K. XK. Pycco, ski po3poOisiyM KOHIENIIA NpUPOJHOrO IpaBa Ta
CYCIILJILHOTO IOTOBOPY Ta HAroJIOIIyBaId Ha BIAMIHHOCTI CYTO JA€pKaBHUX IHCTUTYTIB
Ta TPOMAJITHCHKOTO CycIiyibeTBa. J[K. JIOKK BUCTIOBHB 171€10 MPUMATy TPOMASTHCHKOTO
CyCIUIBCTBA HAJl JCPIKABOIO, OCKIIBKH TPOMAIIHCHKE CYCIIJIBCTBO YTBOPIOETHCS
CIUIBHICTIO JIIOJICH, SIKI HaMaralroThCs JKUTH BIOPSIKOBAHO, 3HATH, IO iX IpaBa
3aXMINEH] W TapaHTOBaH1 JIEPkKaBOIO, SIKi1 BOHM JIEJEryBal CBOi IPUPOIHI MpaBa Ha
yIpaBIiHHS, BiJ IocAraHb iHIUX rpomaasd. Came B emoxy HoBoro yacy y HaykoBUi
00IT TEPMiH «TPOMAISIHChKE CyCHUIbCTBO» Oyio BBeAeHO A. DepriocoHoM y poboTi

«Hapucu icropii TpoMaasHCBKOTO cCychnuibcTBa» (1767 p.), ne TpOMaJIsSHCHKE
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CYyCHUIBCTBO BHU3HAYAJIOCh SIK CHEUUMIYHUNA TUN TMOJITUYHOTO MOPSJKY, IO
YAOCKOHAJIIOE pEMECNa, KYJIbTypy W «TpPOMAISHCHKUN JyX» 3a JONOMOTOIO
YOpaBIiHHS, TPABOBUX HOPM 1 CUCTEMH 30pOIHHX CHIL

Ax crBepmxkye O.YyBapauHchkuii, came HoBodacHi MucIuTeN BU3HAYMIU
YOTUPHU OCHOBHI LIIHHOCTI TPOMAISTHCHKOTO CYCH1IbCTBA:

1. aBTOHOMISI 1 CAMOPETYJISLIIS TPOMATHAMH X KHUTTH;

2. HEJOTOPKAHHICTh MPUBATHOCTI 1 MPAaBO Ha aKTUBHE BUSIBICHHS 1 3aXUCT
MPUBAaTHUX IHTEPECIB Yy MyOIIuH1i cdepi;

3. TOJICPAHTHICTD JIO 1HIIIOI MO3HIIII Ta YTBEPKEHHS BHUIIOCTI COIiaIbHOT
PI3HOPIAHOCTI (TUTIOpaITi3MY ).

4. HEPO3AUIBHICTh MOpaTi i ipaBa [2].

Bypemna emnoxa OypKya3HUX pEBOJIIOLIM, MpOCAKHyTa mHagocoM CBOOOAH,
TPOMAJSTHCBKUX TIpaB Ta OOOB’SI3KIB, JIeTepMiHyBasia HaOyTTsI (HEHOMEHY
IPOMAJTHCBKOTO CYCHIJIBCTBA OHTOJIOTIYHOTO CTaTyCy, OCKUIBKA 3a3HAYECHH
(dbeHOMEH 13 TEOPETUUHOTO KOHCTPYKTY MEPETBOPUBCS HA 0COOJIMBY cPepy COLIaTbHOT
peanbHOCTI, 3aci0 3A1MCHEHHS COLaJbHOTO KOHTPOJ0. BaxiuBuMm atpudyTom
IPOMAISTHCHKOTO CYCHIJILCTBA CTAE HOTO 1HCTUTYIIIOHAII3AIIS - IPOIIEC, IKUW 3aBXKIU
nepeadayae cTabuII3aIii0 CYCIIJIBHUX IHCTUTYTIB HA OCHOBI MPaB, a TAKOXK MICTUTh Y
co0l 1IMaHEHTHY MOXJIMBICTh CTaBaTW OUIbLI JEMOKPATUYHMM Ta HOPMH, UIO
IPYHTYIOTBCS Ha IeMoKkpaTu3aiiii [3, c. 520].

«3 KpaxoM KOMYHI3MY 1 KPH30K0 COIIaTICTUYHUX 1JI€0JIOTIA IIEHTP Barud B
JOCIIKEHH] COLIATIbHUX TPOOJIeM MEePEHECEHO 3 COoIllali3My Ha JIeMOKpaTiio. A B
«apceHan» JIeMOKpaTUYHOI Teopii HAWOUIBII MPUAATHOIO MJIsi aHai3y COIllaIbHUX
npoOJieM € caMe KOHIEIIIisl TPOMaAsSHChKOTO cycnuibeTBay [2, ¢.391]. XX-XXI cr.
BHOCSITh HOBI HIOQHCH y PO3YMIHHS CITIBB1IHOIIIEHHS TPOMAJITHCHKOI'O CYCITIIbCTBA Ta
Jiep>KaBy Ha OCHOBI YCBIJJOMJICHHS TOTO, ITI0 JIFOJIMHA MIOCTAE HE JIUIIE SIK 00’ €KT MpaBa,
10 MIANOPSAIKOBYETHCS ICHYIOUMM IMPABOBUM HOPMaM, ajie il 3MIHIOE iX, TOOTO MOCTa€e
Cy0’€KTOM MpaBa, HACIIJAKOM YOTO CTa€ yTBEP/DKEHHS 17€0JI0Tii MapTHEPCTBA MIXK

BJIaAO0rO 1 CYCHiJ'H)CTBOM. Takoxx BaXJIHUBO 3a3HAYUTH, MO Y CYYACHUX YMOBAX
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3M1MCHIOBATH PO3BUTOK OYb-SKOTO CYCIUIHCTBA MOYXHA JIMIIIE HA IPYHTI COLIAJIbHO-
NOJIITUYHUX peallii TPOMaJITHCHKOTO CYCIiIbCTBa, sike b.bapbep xapakrtepusye sk
«TpUBATHY» cepy, sSKa OMIKY€eThCS «myOaiunuMm» Omaramu [4, p. 13]. biasm Toro,
PO3BUTOK JIIOJUHU PeaJTbHO MOXIIMBUH JIMIIIE 32 YMOB I'POMa/ISTHCHKOT'O CYCIIbCTBA,
OCKUIBKH caMe€ B TaKOMY CYCIIJIBCTBI JIOJAMHA € HE 3aiJe0JIOTi30BaHUM TaciioM, a
nivicHo Bumioro IiHHICTIO. H. Po3enOmroM y po3Biami «['poMangsHChKi CyCIUIBCTBA:
aidepaiizM 1 MOpPaJIbHI BIUTMBU ITUTIOPATI3MY» CTBEPIUKY€E, IO TOJOBHA (YHKIsS
TPOMAITHCHKOTO CYCIUTECTBA— KyJIbTHBYBAHHS MOPAJIbHUX IIIHHOCTEH, 3a0€3MeueHHs
dbyHKIIOHYBaHHS J1iOepanbHOi AeMokparii [5, p. 540-541]. ®.Dykysima CTBEPIIKYE,
10 KJIFOYOBUM €JIEMEHTOM I'POMASHCHKOTO CYCIIJIBCTBA € ONTUMAJIbHE MOE€IHAHHS
MOJIITUYHOTO PEXUMY JIOEpaibHOT JIEMOKpaTii 3 TMOBHOLIHHOK PUHKOBOIO
€KOHOMIKOIO.

3a3HaunMO, 110 TPOMAISHCHKE CYCIUTECTBO XapaKTePU3YETHCS, 3 OJJHOTO OOKY,
HasBHICTIO pEaJbHUX CYBEPEHHUX 1HAMBIAYAJTbHUX CYyO’€KTIB MOJITUYHOTO KUTTS 1
IPOMAJITHCHKOI CaMOCTIMHOCTI, a 3 1HIIOTO — JUISi HBOTO XapakTepHa 4YiTKa
pPO3Trally’KEHICTh COLIAJIbHUX 3B’A3KIB Ta I1HTEPECIB, JWHAMIYHA CTPYKTypHU3allis
COITIAJILHOTO JKUTTS, YITKE YCBIJIOMJICHHS COIIIaJbHO-TIOMITHYHUX IHTEPECIB, IO
MOB’sI3aHE 3 ICHYBaHHSAM Kopropaiiil. «I'poMagssHCbKE CyCHIIbCTBO — 1€ (PEHOMEH,
AKUM Ma€ KUIbKICHI 1 AKICHI O3HakW. Jl0 KUIBKICHUX HaJlekaTh BJIACHE CTPYKTYpHI
P03 HEMOMITHYHOI cepu, 10 SKICHUX — (POPMHU MONITHYHOI Ta TPOMAJCHKOT
y4acTi, MOCEPEAHUITBOM SIKMX BCTAaHOBIIOETHCS KOMYHIKAI[lSl MIXK JEpKaBOKO Ta
cycniibcTBOM» [6, ¢.87].Bce me akTyanizye Taki pucu rpOMajiHCHKOTO CYCITIIhLCTBA
SK TOJIEPAHTHICTh Ta TEPIUMICTh, MPO IO MHINEC aMEPUKAHCHKUN AOCTITHUK M.
Yoneuep y pob6oti «PiBHICTH Ta TPOMAJSHCHKE CYCIIIBCTBOY», 3ayBaXKYIOUH, IO
J€MOKpaTUYHa JIep:kaBa 0a3y€eThCsl 1 3aJICKUTh B TPOMAJSTHCHKOTO CYCIUIBCTBA, Y
SKOMY TUTIOPAIi3M Ta TOJEPAHTHICTh € IMpaBUJIaMHU, TaK SK acOIL[laTUBHHUM CBIT €
«JIOMIBKOIO» JIJI OMO3UIIIHHUX TEeHeHIiH [7, p. 39].

['pomansHChKE CYCIIIBCTBO — II€ JOOPOBIIbHE BUPAKEHHS IHTEPECIB 1 MParHEeHb

IrpOMaJIsiH, OpraHizoBaHe Ta 00'€JHaHE CIUIBHUMHU 1HTEpeCcaMH, LUISIMHU, [IIHHOCTSIMHU
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YU TPaJUIisIMUA Ta MOOLII30BaHE JO0 KOJEKTUBHMX Ail. ['pomMaasHCbKE CYCHIIBCTBO
OXOIUTIOE CMEKTP CYO'€KTIB 13 MIMPOKOI MATITPOI CTPYKTYp, PIBHIB, (PYHKIIIH,
pecypciB, KyJIbTypHUX KOHTEKCTIB, 17I€0JIOTiH, TeorpadiyHOrO OXOIJICHHS, CTPATET1i
Ta mMaxomiB [8, c. 4].

Kinenp XX cCTOMTTA, 00 peNpe3eHTOBAaHUN K MOCTIHAYCTpialbHa
(inpopmariiiina) emoxa, A€ HAWBaXJIMBIIIUMU cdepaMH COMIAIbHOI aKTUBHOCTI
OoCTaloTh cdepa OCBITH, HAyKOBO-TEXHIYHa, cdepa MacoBUX KOMYHIKaIliH,
iH(popmalniiiHa ciayk0a Ta OOCIYroByBaHHS Mepex 1HQOpPMaUIMHUX MPHUCTPOIB,
XapaKTepU3y€eTbCS  PO3MAITTAM CYCHUIBHO-TIONITUYHUX, COLIaJIbHO-E€KOHOMIYHUX,
KyJIbTYPHUX, JyXOBHHMX TpaHcopMallii, BIAMOBIAHO BHUHHUKJIA  HEOOXIJIHICTb
BUPOOJICHHS HOBOI TEOPETHYHOI MOJENi TPOMAASHCHKOTO CYCHIIbCTBA, IO
JIETEpMIHY€ TIEBHI HOBAIIii B pO3yMiHHI CYTHOCTI Ta (DYHKIIIOHYBAaHHI IPOMAJITHCHKOTO
cycnuibcTBa. Tak, Hampukian, @.Xallek MNEpEeKOHAHWW, M0 TIPOMAJSHCHKE
cycnuibcTBO XXI €T. MOXe CHIBICHYBaTH JIMIIE 3 JIEPKABOIO, AKa 0a3yeTbcsd Ha
npuHIMnmax BepxoBeHcTBa mnpaBa (Rule of Low), mo mnepenbavae He suiie
MIANOPSIKYBaHHS BUKOHABYMX OPTaHiB Biaau 3akoHOBI. [IpaBoBa nep:kaBa BU3HAYA€E
BEPXOBEHCTBO MPUBATHOTO MpaBa Ha/I MyOJIIYHUM 1 HaJ KOHCTUTYIIEI0 B TOMY YHCIIL,
TOMY WO «IPUBATHA BJIACHICTb € TOJIOBHOIO TapaHTiero cBoboam» [9, c.74]. k.
AnekcaHnep 3ayBaxkye, 110 «TPOMAJISIHCBbKE CYCHUIBCTBO MOTPIOHO PO3YMITH SIK
aHATITUYHY, a HE KOHKpPETHy KaTeropiro. Bono He € cdeporo emmipudHoro
cupuitHaTTS. Lle — BuMip (acneKT) CyCHniIbHOTO KUTTS, IKM BUHUKAE 3aBIIKH TOMY,
0 BiH MIANOPSAAKOBY€E CYCHUIBHUX CyO’ €KTIB IHIIUM, BIAMIHHUM, a 1HKOJIM M
MPOTUJICKHUM BHJAaM OOOB’S3KIB 1 i, TOPIBHSAHO 3 THMH, SKIi BOHH MarTh B
CKOHOMIYHIH, MOMITHYHIN Ta KyJIbTYpHiit chepax» [10, p. 16].

CydJacHuil cTaH PO3BUTKY CBITOBOI CIUJIBHOTH SIBJISIE COOOI0 CKJIAJIHY CHCTEMY
B3a€MO3AJICKHUX €JIEMEHTIB, 1110 TIepe0yBae y cTaHl HEeCTIMKOi piBHOBaru. [IpuunHoro
OTO € TJI00ai3allis — AlaJIEKTUYHUA TTPOLEC, Y IKOMY CIIBICHYIOTh TOTOXHICTh Ta
BIJIMIHHICTB, YHIBEpCAJII3M Ta MAPTUKYISIPU3M, JI€ 38/1alI0ThCS HOB1 KOPJIOHU Ta BUMIpH

CBITOBOTO pO3BUTKY. Hacniikom rimo6aizaiiii Takox CTajao BUHUKHEHHS SKICHO HOBUX
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npoOiieM, 110 XapakTEepPU3yKTbCS HEAOMSIKOIO CKIAJHICTIO, TOCTPOTOI Ta
HEOEe3MEUHICTIO. AKTyalli3yeThCsl MpoOsieMa MATPUMaHHA HEOOXITHOTO PIBHSA
colianpHOi 1HTerpamii Ta CTaOlIbHOCTI y CYCHUIBCTBI, 3a0e3MeueHHs] TapMOHi3allii
IIPOIIECIB COIIAJIBHOTO CIBXKUTTA. Y IIbOMY KOHTEKCTI I[IKABOIO BUJIAETHCS 1€
IJI00QJPHOTO TPOMAASHCHKOTO CYCHUIBCTBA, SKa KOPETIOETHCA 3 KOHIEHIIISIMH
riobanizaiii, CBITOBOTO 'POMAaJSIHCTBA, CBITOBOTO CycHijbcTBa. L{g mpobnemartuka
BiJIoOpaXkeHa, 30kpeMa, y po3Bijkax X. bysmia. 3rigHo 3 HOro KOHIEMINE, IePKABU
- 1I€ TIEBHI areHTH, K1 COLIaTi3yIOThCs B PE3yJIbTaTl B3a€EMOBIUIMBY Ta 00'€ JHYIOTHCA
y Oulblll MacmTabHy (QopMy CycHUIbCTBA — TJI00ATIbHY MEPEXY, 1€ BU3HAIOTHCA 1
HedopMasibHl Tpamuili, 1 QopmanbHi 3akoHu. Came Tpaguiii 1 3aKOHH, IO
00MEXYIOTh CYBEPEHITET JEprKaB, 1 HA3UBAIOTHCA MIXHAPOJHOIO CHUIBHOTOIO, SIKA €
HE0OX1THOIO MePEyMOBOIO Cy4aCHOTO CBITOBOTO nopsiaky [11, ¢.7]. I'pymna nepxaB Ha
OCHOBI 3arajbHUX IHTEPECIB 1 CHUIBHUX LIHHOCTEH, YTBOPIOIOTh MEBHY CIUIBHICTD,
BUPOOJIAIOTH CIIUIBHUI HaO1p MpaBuil B3a€EMOICHYBaHHS.

B Vkpaini 3HauHa yBara npuaiIsieThCs MUTAHHSIM PO3BUTKY TPOMAJSTHCHKOTO
CYCIILTLCTBA, METOIOJIOTTYHOI0 HACTAHOBOKO Y IIbOMY IPOIIEC BUCTYTAE TIOIOKEHHS
Konctutymii mpo Te, mo pkepeiaoM Biaau B YKpaiHi € Hapoa. Pedopmu, siki
3IMCHIOIOTHCS B YKpAiHCBHKIN JIep:KaBl, B Cy4aCHOMY YKPAiHCbKOMY CYCHIJIbCTBI, HE
BUYEPITYIOTHCS JIMIIE TMOJITUYHOIO Ta MPaBOBOIO cepamMu. MoKHA CTBEPIKYBaTH,
o B YKpaiHi BiIOyBa€THCS JOKOPIHHA 3MiHA TUITY COLIAIBHO-TIOJITUYHOT CUCTEMH,
HACJI1IKOM YOT'O CTAIOTh SAKICHI 3MIHH CIIOCOOY JKUTTA BCIX BEpCcTB HaceneHHs. Came 13
CTAaHOBJICHHSIM, (OpMYyBaHHSM Ta PO3BUTKOM TPOMAISHCHKOTO CYCHUIbCTBA 1
MOB’SI3Y€THCS MOMJIUBICTH OHOBJIEHHSI BCIX c(ep CYCHUIBHOTO KUTTS, TEPErysay
NOJIITUYHUX 17ieaniB, MplOpUTETIB, I[iHHOCTEeH. K cTBepmkye P.MomuHChKHiA,
THCTUTYTH TPOMAJTHCHKOTO CYCHIJILCTBA B YKpaiHl MAalOTh 3aBJAaHHSIM BU3HAUCHHSI
MOJIITUYHOI OpIEHTAIlll aKTUBHOI JISUIBHOCTI OCOOMCTOCTI Ta TIPaBOBOi poui
IpOMaJITHUHA B KPaiHi, MK MOJITUYHOI 11sUTbHOCTI OpraHiB myOIi4HOI BiaaH, a TAKOX
MEX MIX JIETITUMHICTIO TPOMAISTHCHKO1 TISUTBHOCTI Ta MOJIITUKOIO JIEP KaBH; TAPAHTIIO

IIPUHIIUAITY PIBHOCTI, TAPTHEPCTBA, COIIaIbHOTO 3aXUCTY, IIPaB 1 CBOOO TPOMaJITHUHA,
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OPSIMUX, 3BOPOTHUX 1 TOPU3OHTAIBHUX 3B’SI3KIB MI’K TPOMaJsTHaMU Ta JAep>KaBoro [12,
c. 188]. [loBHoOIIiHHA IHCTUTYIiaTi3a1lisl TPOMAJITHCHKOTO CYCIIUJILCTBA € HEB1JI EMHOIO
O3HAKOIO JIeP>KaBHOT MOTYTHOCTI, 3aMOPYKOIO 11 YCHIIIHOTO PO3BUTKY Ta MPOLBITAHHS.

BucnoBku Tta mnpomo3uuii. TakuM uYuWHOM, MpoOBeACHE JOCHIHKEHHS A€
MIJICTaBY JJI HACTYITHUX BUCHOBKIB:

TepMiH  «rpoMaigsSHChKE  CYCHIIBCTBO» €  MDKIUCIHHUIUTIHADHUM  Ta
MOJIICEMAHTUYHUM, TMPOTE TEOPETUYHE CTAHOBJICHHS TOHSTTS «TPOMASIHChKE
CyCHUIbCTBO» MOB’sA3aHe 3 (PUIOCOPCHKUMM MOIIyKamMu mucaureniB HoBoro uyacy,
TOMY 3a3Ha4y€He MOHATTS MOXKHAa TIIyMAuWTH HE JIMILIE B IPAaBOBOMY CEHCi, a U fK
CUCTEMY B3a€MOIIOB’S3aHUX JYXOBHHX, COLIAJIbHUX, KYJbTYpHUX, €KOHOMIYHUX Ta
IHTEJIEKTyaJIbHUX YNHHUKIB, 1110 YTBOPIOIOTh IMEBHY COLIOKYJIbTYPHY IIMCHICTb.

3a yac icCHyBaHHsI YKpaiHChKOI JIep>KaBH CIOCTEPIraeThCsl 3HAYHUI Iporpec 'y
mpoueci  (GOpMYBaHHS ~ BITYM3HSHOTO  TPOMAJSIHCBKOTO  CYCHUIbCTBA,  WIO
MIATBEPKYETHCA KOMILJIEKCOM KUIBKICHUX Ta SKICHUX TOKa3HUKIB, OLIIHKAMU
YKpPaTHCBKUX Ta 3apyODKHHUX TPOMAJICBKMX EKCIEPTiB. Yce 1€ HaJa€ IiJICTaBH
CTIOJIIBATHUCSI, IO MOAAIIBIIHNH CYCIITFHUI PO3BUTOK CTa€ MOXKIIMBUM JIMIIIE Ha 3acajax
COIIAJIbHUX IIIHHOCTEH TPOMAASHCHKOTO CYCIIJIBCTBA, JEMOKPATUYHOI, MPaBOBOi
NepKaBd, BU3HAHHA JIIOAWHU SIK BUIIOI COINAdbHOI IIHHOCTI. BaxnuBumu Ta
aKTyaJIbHUMH TaKOXX CTalOTh MapTHEPChKI CTOCYHKM MIXK OpraHaMu Biagud Ta
OpraHizaiisiMd TPOMAJSIHCBKOTO CYCHUIbCTBA, KOMYHIKallii MDK BIaJoK0 W

IPOMAJICHKICTIO.
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ITPABO HA IUBIVIBHY BOI'HEITAJIBHY 3bPOIO

THE RIGHT TO CIVIL FIREARMS

AHoTanis. Y cTaTTi AOCTIIHKEHO CyYaCHUM CTaH 1 NEPCIEKTUBU BIOCKOHAICHHS
HOPMAaTHUBHO-TIPABOBOTO PETYJIIOBaHHS 00iry 30poi, a caMe IMBUIBHOI BOTHENAIbHOT
30poi. KoncraroBaHo, 110 9ac AUCKYCIi MO0 JOIIILHOCTI/HEIOIIIBHOCTI HaJaHHS
MpaBa MNepeCciYHUM yKpaiHIISIM BOJIOAITH BOTHEMAIBHOIO 30po€to, MuHyB. [Ipuunnamu
JUTSI TAKOTO BHICHOBKY CTaJI HE JIMINIEC HASBHICTH TEPUTOPIN, 3 SKHUX, MOYMHAIOYH 13
2014 p., BigOyBaBCs HEKOHTPOJIbOBAaHUHM MOTIK 30p0Oi, B TOMY YMCJII ¥ BOTHEMAIBHOT,
ajne M cyTTeBe 30UIBIICHHS KIIBKOCTI aBTOMATHUYHOT 30p0i «Ha pyKax» y TpOMaJisH 3
MMOYAaTKOM TMOBHOMAITAOHOI BIMHM HA TEPUTOPIl HAIIOI JIEepKaBU Ta yCBIJOMIICHHS
TOTO, 110 13 3aKIHUCHHSIM BOEHHOTO CTaHy HE BCs I 30pos Oyne 3/1aHa y BIJAIMOBIIHI
OpraHu JepaBHOI BiIaau. J[OBOAMTHCS, MO HASBHICTH JO3BOJY Ha BOTHEMAIbHY
30poro (30KpeMa, MiCTOJIETIB Ta PEBOJILBEPIB) Y IIUBIILHOTO HACEJICHHS 1] Yac BIHU
HE JIMIIE MiABUINUB OM OOMOBHI AyX yKpaiHIB, aje i 30UIbIIUB IIAHCH HA BIAJIUMA

omip arpecopy B pa3l OKymaIlii TepuTopii Ta MAHCH Ha BJIAJTUI CaMO3aXUCT Y MUPHUN

108



yac. HaronomryeTscs, 1o Hapasi B YKpaiHi ocTae HarajibHa moTpeda y HaOIMKeHHI
HAI[lOHAJIBLHOTO 3aKOHOAABCTBA JI0 €BpOIEWChKOro, jae nie [upextuBa Pagu Ne
91/477/€EC Bim 18.06.1991 p. mpo KOHTpOJIb 3a MpHUIAOAHHSM 30p0i Ta BOJOAIHHIM
Hero. BecTanoBeHO rocTpy HEOOXITHICTD 1 B MPUHHSATTI CIEIIaIbHOTO 3aKOHY PO 00Ir
UBLIBHOI BOTHemanbHOI 30poi. IIpoBemeHo omutyBanHsS 220 pECHoOHIEHTIB Ta
BCTAHOBJICHO Pi3Ky 3MiHY CYCITIJILHOT TyMKH BiJl HETATHBHOTO CTABJICHHS /IO BUTBHOTO
001ry IMBIJILHOT BOTHENAIBLHOT 30p0i /10 TOBHOTO BU3HAHHS JIOIIJILHOCTI TAKOT'O O0Iry.
3niiicaeno anani3 [IpoektiB 3akoniB Ne 5708 ta Ne 5708-1, siki HMHI nepe0yBarOTh Ha
po3risii y BepxoBuiit Pamgi Ykpainu, Ta BUCIOBJIEHA aBTOPCHhKA IMO3MIIIS IIOJI0
JIOIIBHOCTI/HEIOIIBHOCTI 1X mpuiHATTA. HaronomieHo, 1mo nmoTpiOHO NPUAUIATH
OlybllIe yBar BUXOBAHHIO KYJIbTYPH BOJIOJIHHS HMBUIBHOIO BOTHENAIBHOIO 30pOEIO B
VYkpaiHi, 1100 3HU3UTH HETaTUBHI PU3UKH BUILHOTO 00ITY 30poi.

KuarouoBi cioBa: 30posi, HMBUIbHA BOTHEMalbHA 30p0si, KOPOTKOCTBOJIbHA

BOTHEMAaJIbHA 30p0osi, MPaBO HA 30pOI0, MPABO HA 3aXHUCT, KYJbTypa BOJOJIHHS 30pO€I0

Summary. The article examined the current state and prospects of improving
the legal regulation of the circulation of weapons, namely civilian firearms. It has been
ascertained the time of discussion on the expediency/inexpediency of granting the right
to ordinary Ukrainians to own firearms has passed. The reasons for this conclusion are:
1) the presence of territory since 2014, where there is an uncontrolled flow of weapons,
including firearms, and 2) a significant increase in the number of weapons "on hand"
among citizens since the full-scale war in our country and 3) awareness that with the
end of martial law not all these weapons will be handed over to the relevant public
authorities. It has been proved that if civilians allow firearms (including pistols and
revolvers), it will increase the fighting spirit of Ukrainians during the war and increase
the chances of successful 1) resistance to the aggressor in the event of occupation and
2) self-defense in peacetime. It is emphasized that there is an urgent need in Ukraine
to approximate national legislation to European legislation, which is governed by
Council Directive 91/477/EEC of 18 June 1991 on control of the acquisition and
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possession of weapons. It has been established there is an urgent need to adopt a special
civilian firearms law. 220 respondents were polled and a sharp change in public opinion
has been found: from a negative attitude to the free circulation of civilian firearms to
the recognition of the expediency of such circulation. It has analyzed the Drafts Laws
Ne 5708 and Ne 5708-1, which are under consideration in the Ukrainian parliament, and
expressed the author's proposal on the expediency / inexpediency of their adoption. It
has been announced that more attention should be paid to the education of the culture
of civilian firearms in Ukraine in order to reduce the negative risks of free circulation
of weapons.

Key words: weapons, civilian weapons, short-barreled firearms, the right to

weapon, the right to protection, gun culture.

IHocranoBka npodsemu. Hapasi YkpaiHa € equHOI0 1epKaBoro B €Bporii, sKa
HE Ma€ BJIACHOTO CHEIIAIbHOTO 3aKOHY Ipo o0ir 6poi. BogHouac Hamia gepkasa, 3
OJIHOTO OOKY, aKTUBHO HAMAraeThCs €EBPOIHTETPYBATHCS, IO TOTPEOy€ IMITTIEMEHTaITIi
BIJIMOBITHUX €BPOIMENCHKUX 1 MIXKHAPOAHUX CTAHJAPTIB, y T. 4. i1 y cepi 00iry 30poi
(3okpema #aerbes mpo HupexktuBy Pamu Ne 91/477/€EC Bim 18.06.1991 p. mpo
KOHTPOJIb 32 MpUAOaHHSIM 30poi Ta BOJOAIHHAM Hero) [1, c. 22], a 3 iHmOro, — Beze
MOBHOMAcHITaOHy BIMHY MPOTH pOCIi, SIKa HAMAraeTbCs 3aXONUTH 3HAYHY YACTUHY
TEPUTOPIi HAIIOI JEp>KaBH, 110 CTBOPIOE HU3KY 1HIIMX MEPIIOYEPTOBHX 3aBIaHb 1
poOJIeM.

Jluckycis moa0 MOMUTBHOCTI YM HEJOIUIBHOCTI HAJaHHS IUBLIBHUM OCO0aM
MpaBa Ha BIJIbHE BOJIOIIHHS BOTHETIAJILHOIO 30PO€I0 TOUNTHCS B YKpaini He 3racae. [lle
JIOHEJIaBHAa BOHA CTOsJIAa HA OJIHOMY 111201 31 CropamMu 00 Jieraii3anii MpoCTUTYIIIi
9y JIETKUX HapkoTHKIB. [IpoTe BiiiHa Bke 3MiHMJIA Oarato matepHiB. 30Kpema i
3aCBIIUMJIA, 110 HE3BAa)KAIOUM HA BCl MOTCHIIIWHI HEraTUBHI PHU3WKH, Jerami3aiis
IIMBUIHHOI BOTHEMAJLHOI 30poi - I1e¢ MUTaHHS HalOMmkdoro 4vacy. JlMckyTyBatu 3
MIPUBOAY TOTO, YM TOTPIOHO JaBaTH MEPECIYHUM TPOMASTHAM O3B HA BOJIOJIHHS

BOTHEMAJILHOI 30por0 (Hacammepes MicToJeTaMy Ta peBoJibBepamu), 3amizHo. Huni
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CHiJ JyMaTh TPO T€ KOAU Ta AKUU 3MICMOBHO TIOTPIOHO TMPUMHATH 3aKOH, IO
JI03BOJIUTH BOJIOJITH BOTHEMAJIBHOIO 30pO€EI0 IIUBIJILHOMY HACEJIEHHIO, MAaKCUMAJIbHO
JeramizyBaTH ab0 BWIYYHTH Ty 30poro, sSika BXKE€ € «Ha pyKax» 1 K B YKpaiHi 3a
HAWKOPOTIIUHI Yac MO0y TyBaT BUCOKY KyJIbTYPY BOJIOAIHHS 30POE€L0.

Biitna B Hamniit nepxasi TpuBae 3 20.02.2014 p., ane nms abCOMOTHOT O1IBIIOCTI
KUTENIB YKpaiHu CBIT KapAWHAIbHO 3MiHUBCA juimie 24.02.2022 p. 3 mo4yaTkoM
IIIUPOKOMACIITA0OHOTO HACTYITY POCIHCBKOT apMii. Sk cBITUUTh o(iliiHa CTaTUCTHKA,
KUIBKICTh BOTHEMAJIBHOI 30p0i Ha pyKax y LHUBUIBHOTO HACEJIEHHS MOCTIHHO 3pOCTaE,
MOYMHAIOYM 3 CyMHO3BICHUX nojii Ha [lonOaci ta B Jlyranceky. Ha mouatky 2021 p.
srigHo 1Hpopmarii MBC Vkpainu Haiii rpoMajisiHd JIeTaJlbHO BOJIOAUTH Maibke 1,3
MJIH. OJMHHIISIMM BOTHENAIbHOI 30p0oi, TOAI K 3a MiJpaXxyHKaMu IMIBEULAPCHKOI
nocaigHuIbkoi opranizanii Small Arms Survey e g0 2022 p. B YkpaiHi «Ha pykax»
rpoMajisiH nepedysaino Big 3 10 5 MuH. (!) oauHULL HeJleraabHOo1 30poi [2]. 3a Takux
YMOB 3JIMIIATUCS HA YCTAJICHUX, KOHCEPBATUBHUX TMO3UIIISAX MO0 TMpaBa BOJOMITH
BOTHEMAJIBHOIO 30pOI0 — 1€ NUISX B HIKYAH, 1€ ITHOPYBaHHS TPOOJIEMH, sIKa BKE
Ha3zpiia i sgKa notpedye HeraitHoro BupinieHHs. ToX HAOIMKIYKUM 4acOM ITUTaHHS PO
IIpaBO Ha BIJIbHE BOJIOAIHHS ITUBUIBHOIO BOTHEIAJIBHOIO 30pOE0 Ma€e JOBOJII TOCTPO
MOCTAaTH HE JIMIIE TIEPE]T 3aKOHOIaBIIEM, a 1 TTepe KOKHUM TPOMAITHUHOM Y KpaiHH,
AKUHN 3aJTMIIUTHCS TPOKUBATH HA PIAHIN 3eMIIl.

Cran onpaunoBaHHs 00paHOI NPOOJIEMATHKH, AHAI3 OCTAHHIX MyOJTiKaIii
Ta JOCJHiIKeHb. SIK BiqMIuanocs, B YKpaiHi JOCi BIACYTHIN crieliaIbHUN 3aKOH PO
30pot0, TOMI SIK CIIPOOM MPUHHATTS TAKOTO 3aKOHY Oyiu HeomHopa3zoBuMu. 3 1998 p.
no BepxoBuoi Pamm Vkpainu (mam — BPY) Oyno momano monam 15 Ttakux
3akoHOMNpoekTiB. Jlume y 2019 p. Oyno 3apeectpoBaHo 2 3akoHorpoekTu: «IIpo
30poro» Big 02.09.2019 p. Ne 1222 Ta «IIpo o6ir 36poi» Big 20.09.2019 p. Ne 1222-1.
Bouu Oynu moBepHyTI iHIIIATOpaM BHECEHHS Ha JOOMpallOBaHHSA 1 Ollblle Ha
rojiocyBaHHs He BuHOcwincs. Y 2020 p. po3risiganucs y nepuioMy untadsi [Ipoexktu
3akoHiB «IIpo o0ir nuBLIHPHOI BOTHEMAEHOT 30p0i Ta 0OMOBUX MPUITACIB 0 HED» Bij

06.11.2020 p. Ne 4335 Ta «IIpo nuBLIbHY 30poto Ta 6oenpunacu» Big 24.11.2020 p. Ne

103



4335-1, ane 3a pe3ynbTaTaMHU TOJOCYBaHHA OOHWJIBa 3aKOHOMPOEKTH HE HaOpaiu
HEOOX1THOI KUIBKOCTI TOJIOCIiB Ta Oynu BiaxwieHi. HuHI TeX IBa 3aKOHOIPOEKTH
3HaxoIAThCs Ha po3riaal y BPY. Ilepumii — «IIpo mpaBo Ha UBLIbHY BOTHETATBHY
30poto» Big 25.06.2021 p. Ne 5708 (mam — 3akonomnpoekt Ne 5708) — Bxe 23.02.2022
p. IPUHAHATO 32 OCHOBY 13 CKOpOYECHHM CTpokoMm miarotoBku [3]. Hpyrmit — «IIpo
MpaBO HAa CaMO3aXWCT Ta BOJIOJIHHSA IHBUIPHOIO BOTHEMAJILHOIO 30pOEI0» BiA
13.07.2021 p. Ne 5708-1 (mami — 3akonompoekt Ne 5708-1) — OyB 3aciyxaHuii
23.02.2022 p. [4]. ITomanpmia 101 HHOTO 3aKOHONPOEKTY Hapas3l HEBIAOMa, aje JaHUX
PO Te, 110 BiH 3HATHH 13 po3risigy BPY Takox Hemae.

[MutanHs paBa Ha BUIbHE BOJIOAIHHS BOTHEMATBHOIO 30POEI0 TAKOXK MOCTIMHO
B Mojl 30py HaykoBliB. Tak, (He)momycTuMmicTh Jeramizamii 30poi B YkpaiHi Ta
1HO3EMHMI JIOCBIJl TPABOBOTO PETYJIIOBAHHSI Takoro J1o3Boiy (abo i1 o0iry)
nociipkeHo B podortax O. M. bokis, FO. I1. XKXBanka, @. ®@. 3yposa, O. B. Kynoro,
B. B. Muxntoka, b. M. Opnoscekoro, I1. JI. ®pica, H. B. Uenmona, T. A. [llymeiiko
Ta 1HIINX YYCHHX.

Metow po0OTH € BU3HAUYEHHS IyMKH YKpaiHIIB MO0 (HE)AOLUUIbHOCTI
Jierasizaiii nmpaBa Ha UBIJILHY BOTHEMAJIbHY 30p0i0 B YKpaiHi (30Kkpema, MiCTOJIETIB
Ta pEBOJIbBEPIB), aHAJI3 HOPM YMHHOI'O 3aKOHOAABCTBA Y 11H cepi, a Takox [IpoekTis
3akoHiB «IIpo mpaBo Ha LKBUIbHY BOrHenaabHy 30poro» Big 25.06.2021 p. Ne 5708 1
«IIpo mpaBo Ha camM03axUCT Ta BOJOJIHHS IHMBIILHOK BOTHEMAJIBLHOI 30pOEIO» Bif
13.07.2021 p. Ne 5708-1.

Buxknan ocHoBHoro marepiany. CoyianvHa 00ymoereHicms HeoOXiOHOCMI
nezanizayii yusinbHoi 6ocHenanvHoi 360poi. YOpuandHIi CHUTBHOTI CiJI TPYHTOBHO
o0lymMaTH KOHIEMNII0 IMpaBa Ha LMBUIbHY BOTHENAJIbHY 30poi0, sika Mae OyTH
peanizoBana B Ykpaii. [I[puunn nmpomy, ik BUIAE€THCS, KiTbKA:

1) nHapasi, Big MOYATKy aKTUBHOI (pa3u BIMHU, «HA pyKax» B JIIOAEH Bxe
nepebyBae nayxe Oarato 30poi. I[loumnarounm i3 24.02.2022 p. aBTOMaTHYHY
BOTHEMAaJbHY 30pOI0 po3JaBaiv B KOXKHOMY MICTI, MICTEUKY Ta celli YKpaiHu, e

CTBOPIOBAJIMCS MIAPO3JIUIA TepUuTopiaabHoi 06opoHu (nani — TPO), He3Bakarouu Ha
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T€, UM BEJIMCS Ha TEPUTOPIi IMX HACEJICHUX MyHKTIB aKTUBHI 00#0BI1 Aii, uu Hi. Tak, 3a
noBiomaeHHsaMu O. Pe3nikopa nuiie B Kuesi 3a 2 Hi (ToOTO 32 24 Ta 25 mororo 2022
p.) OyJsio po3nano 18 THUCSY aBTOMATIB Ta BiAMOBITHUI 00ekOMILTIEKT [5]. CTaHOM XKe
Ha 26.02.2022 p. us mudpa carayia 25 tacsad aBToMaTiB 1 10 MisibiioHIB maTpoHiB [6].
Hampuxkiami mrotoro 2022 p. y 3amopixoki TaKoX MacoOBO pO3JaBajid aBTOMAaTH,
OO0€EKOMIUIEKTH 1 IITUK HOXI. Tak, mob oTpumatu 30poro, mpu cobi Tpeda Oyao Matu
JUIIe macnopt Ta iaeHTudikamiitauii kox [7]. He3paxkarouu Ha Te, 110 1€ KpoK OyB
BUMYILIEHUM 1 MEPECIIIIyBaB METY 3a0€3MEUYUTH YKPAiHIIIB MOKIIMBICTIO 3aXHUIIATH
Jlep>kaBy, BIacHY JIOMIBKY, )KUTTS Ta CIIOKIM OJIM3BKUX BiJl BOpOra 31 30pO€l0 B pyKax
— 3p03yM1JI0, [0 YaCTHHA ITi€T 30poi HIKOJW He Oye 3/1aHa U IicyIs 3aBepPIICHHS BIHHHU.
He 3aBaxarume npoMy 1 cr. 263 KpuminaneHoro koaekcy Ykpainu (mami — KK
VYkpainu), sika BCTAHOBJIIOE KPUMIHAIbHY BIAMOBIJAIBHICTh, Y T. Y. 32 HOCIHHS 1
30epiranHs BOTHENMaJIbHOI 30poi 0e3 nepedaueHoro 3akoHoM /103BouTy. HasiBHICTS 111€i
HOPMH HIKOJIM HE TEPENIKOHKAIO Oa)KatouuM HE3aKOHHO BOJIOJITH BOTHEMAIBEHOIO
30poero. Tox mocTae MUTaHHS: a YA CTBOPHUTH JOJATKOBY HEOE3MeKy y Takid
00CTaHOBIII HaJJaHHS HACEJIEHHIO IIPpaBa BOJIOITH KOPOTKOCTBOJIbLHOK BOTHEMAIBHOIO
30po€ro, 30KkpeMa, mictojeTamu Ta peBojbBepamu? Haepsin uu. Kpim Toro, 3aBxau
3QJIMIIAETHCSA UMOBIPHICTH TOTO, IO LUBUIbHI TPOMAISIHU MOXYTh OTPUMATH 30pOI0
aK Tpodeit ado x 3HaiiTH ii. [Tpumipom, Ha [lonTaBuHi (BapTO HaragaTH, 110 Ha I1A
TepuTOpii HEe Oyso OOMOBUX 3ITKHEHB, KpiM T.3B. «['amsipkoro cadapi») auiie 3a
MiBTOpa MicCsIl MOBHOMACIITAOHOTO BTOpTrHEHHs Buiy4rsid 70 0Opi3iB, IBUHTIBOK,
KapaOiHiB, MICTOJIETIB, aBTOMATIB, KyJIeMeTiB, rpaHaTtoMeTiB Ta moHaa 5 000 HaOoiB,
cHapsaiB 1 rpaHart [8]. Te, mo mpaBoOXOPOHIT HE 3MOXKYTh BUITYYUTH BCIO 1[I0 30pOIO
y HaceJICHHS 1 3apa3 BXKE YCBIJIOMJIIOE KEPIBHUIITBO KpaiHU. SIK cripaBeJIMBO BiaMivae
B. O. 3enencekuii: «Ilicmsa Hamoi JOBroTpUBalIOl BIMHM, ITCIIS TOTrO, IO BiifHa
nourHasacs 3 100po0aTiB, y HaIlIUX JIIOJAEH aysxe 6araTo 30poi. Habararo Oinbiiie, Hixk
... 32 OCTaHHI JecaTku pokiB» [9]. [IutaHHs BUTbHOTO 00iry BOrHENnaIbHOT 30poi cepe

IMBUIBHOTO HACEJICHHS Ha 4Yac BOEHHOTO CTaHy Xxo4a 1 OyJo BperyJIbOBaHO
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3aKOHOJABYO, AJIE 11i 3aKOHH € CTPOKOBMMM® 1 )KOJHUM YMHOM HE BUPILIYIOTh IUTAHHS
PO MOKJIUBICTH BOJIOJITH KOPOTKOCTBOJIBHOIO X04a O BOTHEMAJIBLHOI0 30POETO i1 Yac
MUPHOTO JKHUTTS;

2) He mo30aBieHl W CEHCYy AYMKH, IO, TO-TIepIie, 030pO€Hi JHOau OLIbII
BIIEBHEHI y BIIacHi# Oe3meni (TOOTO 1€ MeBHA MCUXOJIOTIYHA MIATPUMKA KOKHOMY Y
HaIl CKJIQJHUM yac). A mo-apyre, BiANOBIIadbHE KOPUCTYBAaHHS 30pPOEI0 Ta HAsABHICTD
il y 3HaYHIA KIIBKOCTI Cepea MUBUIBHUX 0Ci0, J03BOJWIO0 O 3HAYHO Kpallle BECTH
CIOPOTUB BIMCHbKaM 3arapOHHMKa, aJpKe TOJll € MOXJIMBICTh €(PEKTUBHO 3aXMILATUCA
HEBEJMKUM MICTaM Ta CeJlaM BJIACHUMHU PeCypcaMu, BECTH YCHIIIHY MapTHU3aHCHKY
BiliHy 3a yMOBHM oOKkymamii tomjo. Jlo pedi, onmuTyBaHHs moka3zaio, mo 45,5 %
pecnionieHTiB (100 0c10) mOoromKyroThes 13 T€3010, 110 HASIBHICTh Y 3HAYHIN KUIBKOCTI
BOTHEMAJIbHOI 30p0i y HUBUIBHUX J03BOJIAIIO O Kpalle BECTH CIPOTUB POCIHCHKUM
BiiickkaMm. [Ipu ipomy 32,7% (72 ocobu) He Oynu BrieBHEH1 y iboMy, a 21,8% (48 oci0)
BI/INOB1JIM HA 1€ TUTaHHS HETaTUBHO;

3) Takox MmO chopaBeamuBoro € mosmiis T. A. lllymeiiko, 1mo «morpeba
€BpoMei3alli HalllOHAJLHOTO 3aKOHOAAaBCTBA MPO OO0Ir 30poi MIIAXOM HOro amamrtarii
no HopMm JlupektuBu Ne 91/477/€EC 3ymoBieHa €BpOIHTETpAllIiHUMH aMOIIIIMU
VYkpainu, cTaHoM po3BUTKY jepxaB-wieHiB €C 3a Oararbma napameTpaMmu (30Kpema,
i y yacTHHI 3a0e3MeueHHS MPaBONOPSIKY B MEKax pexumy o0iry 30poi)» [10, c. 63].

Baprto BpaxoByBaTH 1 Te, 10 YKpaiHChKE CYCIIJIBCTBO 3 KOXKHUM POKOM BCE
OlIbIE CXWISETHCS JO0 HEOOXIJHOCTI Jieraiizaiii BoOTHemaJbHOi 30poi. Tak,
BI/IMOBIIHO JI0 JaHWX COIOJIOTIYHOTO JOCTIIKCHHS, TPOBEACHOTO TPYIIOIO
«Peittunry, y 2017 p. iHIOIaTUBY Jeranizailii KymiBial BOTHeMalbHOI 30poi
niarpumyBanu 18% onuranux, 77% — He miarpuMyBaiu, 5% — He BU3HaYmIUCH [11].

Y 2019 p. Bxke 23 % ykpaiHIiB MATPUMYBaIM TPABO HA TPHUBATHE BOJIOIHHS

! Jlo Takux HOPMATHBHO-TIPABOBUX AKTIB HAJEkXaTh 3aKOHM «IIpo 3abe3meveHHs ydyacTi UMBIILHUX Oci6 y 3axmcTi
VYxpaiam» ta «IIpo BHeceHHs 3MiH 10 KpuMiHaapHOTO KOJAeKCY YKpaiHM Ta IHIINX 3aKOHOJABYMX aKTiB YKpaiHU 00
BH3HAYEHHS OOCTaBWH, M0 BUKIIOYAIOTh KPUMiHAILHY TIPOTHIIPABHICTD JisSTHHS Ta 3a0€3MedyloTh OOHOBUH IMYHITET B
yMOBax JIii BOEHHOTO CTaHy», siki po3paxoBaHi de-facto Ha mepios BoeHHOTO cTaHy (muB. cT. 4, 4. 2 cT. 6 3Y «IIpo
3a0e3meueHHs yqacTi MUBUIBHUX 0Ci0 y 3aXucTi YKpainmy», cT. 43-1 tam. 22 p. II «[IpukiHmesi Ta nepexiaHi MoJ0KESHHSD)
KK Vkpainu), a takox IlocranoBu KMY «IIpo 3atBepmkeHHs Ilopsiaky 3acTocyBaHHS IUBIIBHUMH 0OCOOaMH
BOTHETAJILHOT 30poi miJ Yac ydacTi y Bijciui Ta ctpuMyBaHHI 30poiiHoi arpecii Pociiicekoi ®enepauii ta/abo iHIMX
JieprkaB MpoTH YKpaiHu y nepiof 1if BOEHHOTO cTaHy», Bif 15.04.2022 p. Ne 448.
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BOTHeNaJIbHOIO 30poeto. Hatomicts 75 % Oynu npotu [2]. Ha mouatky motoro 2021
p., 3TIIHO JaHUX BCEYKPATHCHKOTO COINIOJIOTIYHOTO JOCHipKeHHs: kommaHii Info
Sapiens HacTpoi movaym pi3ko 3MiHIOBaTHCS: 61% onmuTaHuX BBakasu, o BPY mae
OPUMHATH 3aKOH Tpo 30poro, 36% 13 mum He norokyBanucs. [lpu mpomy, 65%
PECTIOHICHTIB BBaXKaJI ce0€ TOCUTH BIATOBITAIbHUM, 1100 TTICIIsl HABYAHHSI Ta ICTIUTIB
MaTH Y BJIACHOCTI KOPOTKOCTBOJIBHY 30pOt0 JuIsi camo3axucty [12].

Axi x HacTpoi HUHI? BignosigHo 10 mpoBeaeHoro Hamu 85,5% Bij 3arajabHO1
KinbKocTi onutanux (188 oci0) miaTpuMano HEOOXiAHICTh MPUUHSTTS CHELIATBHOTO
3aKOHY, KU OM Ha/laB MPaBO MUBIUILHUM YKPATHISIM Y MUPHUHN Yac BIJILHO BOJIOMITH
1 KOPHUCTYBATHUCS BOTHETATIBHOO 30po€to, 7,3% (16 0ci0) BUCTYIHIIO IPOTH, a 111e 7,3%
(16 oci0) He 3MOIIIH BIAMOBICTH Ha ITOCTaBJICHE MUTaHH:. L{ikaBo, 1110 MPH I[bOMY JIHIIIS
20% pecIroHIeHTIB IIJIKOM IIATPUMYIOTh JIeTajIi3alliio UBIILHOT BOrHENAIbHO1T 30poi
B YkpaiHi, a 57,3% miaATpUMYIOTh JETai3aliio JUIIe OKPEeMHX KaTeropiii 30poi
(30Kpema, KOpoTKOCTBOIBHOT). [IpoTH x neramnizarii Buctynae 19,1% pecnoHaeHTIB
(42 ocobu), a 3,6% — He BusHaumKcs. [Ipu 1bOMY JTOCHTBH BiANOBiJAJILHUMHU, 1100
MICJIS CTIeIiaIbHOTO HAaBYaHHS Ta I1CMUTIB, MaTH Y BJIACHOCTI 30p0I0, BBaXKalOTh ce0e
70,9% pecnonnenTi (156 oci6), a 4,5% (10 oci0) 3a3HauyMIIK, 110 BXKE BOJIOAIIOTH
BOTHEMaJILHOIO 30poeto. 18,2 % He BIEBHEHI, 1110 BOHH € JOCTATHHO BIAMOBIATLHUMHU
UTsT IIbOTO a00 K HE XOYyTh MaTh 30poro B3araii; 6,4% — He BH3HAUMIIOCH i3
BIIIOBITIO HA 1€ ITUTAHHS.

3a TakuX NnepeayMoOB BUIAETHCS, IO 1 HaJall yHUKATH BUPIIICHHS TUTAHHS PO
HaJaHHS ITUBUTLHOMY HACEJICHHIO MTpaBa BOJIOAIHHS BOTHETATLHOIO 30pO€I0, 30KpemMa,
MICTOJIETAMH Ta PEBOJIbBEPAMH, YHUKATH HE MOXKHA.

Jloceio inozemHux deparcas wooo BilbHO2O 00i2y YUBIIbHOI B0CHENAILHOI 30POi
CBITYUTH, 10 a0COJIIOTHA OUTBIIICTH KpaiH, /i€ BOTHEMalbHA 30pOs Jieraji3oBaHa,
JOCTaTHbO YCHIIIHO MPOBAAATh II0 MONITHKY. B3ipuem cepei HHUX 3BICHO X
HazuBawTh CIIIA, ne nmpaBo BOJOAITH BOTHEMAIBLHOI 30pOEI0 TPOMAISIHM MalOTh 3

1790 p. YV miii kpaiHi mpaBO HAa BOJOMIHHSI OCOOHMCTOI0 30pO€I0 3aKpPIIUICHE B
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Konctutymii. B Oiap11ocTi mTaTiB UUBUIBHI OCOOM HE JIMIE MarOTh IPaBO Ha
30epiraHHs KOPOTKOCTBOJILHOI BOTHEMAJIbHOI 30poi, aje il Ha i BIAKpUTE HOCIHHS.

€BpOMNENChKI X JepXKaBu PO3MOYATN JO3BOJSITH MaTH BIUTbHO ITUBUIBHY
BOTHEMAaJbHY 30pOi0 Yy MUHYJIOMY CTOJNITTI. Tak, y 1928 p. HiMmeuunna no3Bosmia
MaTH 1 HOCUTH 30pOI0 IUBLILHOMY HaceneHHIo. [IpoTe Ha cbOrOAHI BUKOPUCTAHHSA
KOPOTKOCTBOJIbHOT 30p0i J03BOJSIETHCS B 1Ml KpaiHi JUIIE B €KCTPEHUX BHUIIAJKaX.
BoruenasnpHy 30por0 MOXKYTh TPUAOATH JIMINE MHUCIWBII Ta WieHH OQIMIIHHO
3apEECTPOBAHUX CHOPTUBHO-CTpUICHBKUX ToBapuctB. 13.12.2019 p. byHnaecrar
3p0OOUB OLITBIII )KOPCTKUM 3aKOHOIABCTBO, SIKE PETYJIIIOE MPAaBO Ha KYIIIBIIIO, BOJIOIIHHS
Ta BUKOPHUCTaHHS 30poi y KpaiHi. 30KpeMa HHHI HalllOHAJbHUN peecTp 30poi €
PO3LIMPEHUM 3a/JI1 TOr0, W00 TMOJIETIIUTH BIJACTEKEHHS YCIET 3apeecTpOBaHOL
BOTHENaJIbHOI 30poi. TakoX 3ampoBajiKeHl 1 HOBI BUMOTH IIOJO 3BITHOCTI 3 OOKY
BUPOOHMKIB Ta NpoAaBLiB 30poi. BkazaHi 3MiHM BinOyBarOThCS 33U TOTO, LI00
OOMEXHUTH JIETaTbHUAN JTOCTYH 110 30poi ekcTpemicTis [13].

B Iranii cmovarky mojiinwim 30po0 Ha IMBUIBHY Ta BIMCHKOBY, MICHSI YOTO
JIO3BOJIMIM MaTu TpU coO1 1UBUILHY 30poro (1935 p.). BianoBigHo 1o 3akoHy Bil
18.04.1975 p., H. 110 «JlomaTKoB1 MOJIOKEHHS YAHHUX MPABUJI KOHTPOJIIO 32 30POET0,
OoenpunacaMmu Ta BUOyXOBUMH PEUOBHUHAMMI» J10 ITUBUIBHOI 30p0i BITHOCATHCS HABITh
MOJIyaBTOMaTU4HI MicToJieTH Ta peBodabBepu [14]. I3 2006 p. m03BoJIEHO
3aCTOCOBYBATH 3apeeCTpOBaHy 30pOI0 TPOMAJSIHAMH IS 3aXUCTy CBOTO JKHUTTS Ta
BJIACHOCTI.

[3paine neranizyBaB HUBUIbHY BOTHENAIbHY 30pot0 y 1949 p., Oinnauais — y
1991 p., MonnoBa —y 1994 p., Ectonist —y 1995 p., HIBeitmapist —y 1999 p. 3aramom
y 90-x pp. XX ct. 6araTo kpain €Bponu yperyioBainu 1e nutands. @. @. 3ypos, B
I[IJIOMY HEOJHO3HAYHO CTaBJISYKChH N0 Jieramizamii 30poi, Bigmidae, 10 BIJHOCHO
«KUTBKOCTI BorHenaiapHO1 30poi Ha 100 oci6, To y CIIA marotre 90 ogunuis Ha 100
oci0, IIseimapii — 46 onunuis, Opanmii — 32 oaunui, ['peuii — 31 oxunwMIL,
Himeyunni — 30 ogunuis. B Ykpaini neransHo 030poeni mumie 6 oci6 31 100. Ille

MeHIie 30poi Mae HacenenHs Ha Dinminminax — 4 Ha 100 oci6 Ta B KHP — 3» [15, c.
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133]. Ta ocranni mudpu IUII CBiAYaTh, 110 i Oarato B HeleraibHOMY 00iry. Ha
MO3UTUBHUIA pe3yJbTaT Jeraiizamii Jyisi 3MEHILIECHHS pPIBHS 3JI0YMHHOCTI BKa3ye
b. M. OpnoBcbkuii: «B kpainax ae Oyno BBeaeHO 30pOr0, pPiBEHb 3JIOYMHHOCTI
Habarato BmaB 1 BOMBCTB cTano MeHie (Hampukian, y 1987 p. y CIIA y mrari
®dnopuaa rpomaasiHaM Oyi0 JO3BOJEHO KyITyBaTH 30por0. 3 THX Mip 3J0YMHHICTH Y
mrati Bnasia Ha 21%, y Toi yac sk y miJIoMy 1o KpaiHi Bupocna Ha 12%). YV Kanani,
ne Oyna a03BoJIeHA 30pos, IMIC/S BBEICHHS JKOPCTKHMX OOMEKEHb Ha ii mpua0aHHS
3JI0YMHHICTh CTpuOHyna Ha 45%y». Takox TOCHIAHUK HAroJoIIye, 10 «Maixke BCi
3JIOYMHHM BUMHSAIOTHCS HEJIETAIbHOIO 30pO€r0...», a «0arato Oi3HECMEHIB B YKpaiHi
00X0NATh JO3BUIBHY CHUCTEMY KYyIyIOUM TOCBITYEHHS >KYpPHAJICTIB 4YM YJICHIB
IpOMaJICbKoro (hOpMyBaHHS 3 OXOPOHHU TPOMAJICHLKOTO HOpsaAKy» [16 , €. 61].

[Ipu oMy BapTo, SIK BUAAETHCS, HATOJIOCUTH, 10 B KpaiHax, /e BXKE HE OJIHE
necatumiTTs (un cromtts, ik B CIIIA) BornenanbHa 30posi iepedyBa€e y BUIBHOMY
00iry, chopmyBaacs KyJbTypa BOJIOIIHHS 30pO€T0, 10 3HAYHO yOe3Meuye ii )KUTEIB
BiJI «BUITAIKOBUX» HEIIACHUX BHUMAIKIB. BOauaeThes, mo YKpaiHi BapTO PETEIHHO
BuBunuTu aocein CIIA, I3paimio, IIBeiinapii, innsgHaii Ta 1HIKMX €BPONEHCHKUX
JIepKaB, TMPHUAUIMBIIN OCOOJIMBY yBary came (OpMYyBaHHIO KYJBTYPH BOJIOJIIHHS
[UB1ILHOIO BOTHEMAJILHOIO 30pOEIO.

llonamms 36poi ma uunHe 3aKoHO0A8CcMB0 YKpainu 6 Kommexkcmi npasa Ha
30poro. Y TIpoToKoII IPOTH HE3aKOHHOTO BUTOTOBJICHHS Ta 00ITy BOTHEIAIbHOI 3001,
il CKJIaJJOBUX YaCTHH 1 KOMIIOHEHTIB, a TaKOX OOEMPHUIIACIB 0 HEI, KUl JTOMOBHIOE
Konsenmito OOH mnpoTu TpaHCHAIIOHAJIBHOI OPraHi30BaHOI 3JI0YMHHOCTI, 3aTB.
Pesomomiero 55/255 T'enepanproi Acamb6iei Big 31.05.2001 (mani — [Iporokomn), mo
aKoro YkpaiHa mpueaHanacs Ha mifacraBl 3akony Big 02.04.2013 p. Ne 159-VII,
MICTUTh BU3HAYCHHS BOTHEMAILHOI 30poi. BignmosigHo 70 1. «a» 4. 1 cT1. 2 [IpoTokomy
— 11€ Oy Ib-sIKYy IEPEHOCHY CTBOJILHY 30p0tI0, sika CIIPUUMHIOE MOCTPLJI, TPpHU3HaYeHa a00
MOKe OyTH JIETKO MPHUCTOCOBAHA IS CIIPUYMHCHHS TOCTPUTY YW TMPUCKOPECHHS KYJIi
abo cHapsAy 3a paxyHOK eHeprii BHOyXOBOi PEUYOBHHHM, 32 BHHITKOM CTapOBHUHHOI

BOTHEMNaJbHOI 30poi abo ii moxeneit. CtapoBrHHA BOTHENMaIbHa 30pos Ta ii Mopeni
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BHU3HAYAIOTHCS BIAMOBIAHO A0 HAI[IOHAIBHOIO 3akOoHOJaBcTBA. OJHAK CTapOBHHHA
BOTHENaJIbHA 30p0s B )KOAHOMY pa3i HE BKJIIOYA€ BOTHEMANIbHOI 30p0i, BUTOTOBJIEHOI
micis 1899 p. [17].

OnHak y HallOHAIBHUX MIJ3aKOHHHUX aKTaX MAEMO 30BCIM 1HIIN BHU3HAYCHHS.
Tax, BinnmoBigHO 10 [HCTpYyKIIIT PO 3acTocyBaHHs 30poi, 00H0BOT TEXHIKH, 030POEHHS
KopaOJiB (KaTepiB), JITaKiB 1 BEpPTONHOTIB JlepKaBHOI TPUKOPIOHHOI CITyXKOH
VYkpainu, crnemiaJibHUX 3aco0iB Ta 3aXOJiB (PI3MYHOTO BIUIMBY IIiJl 4YaC OXOPOHU
JEepP>KaBHOTO KOPJOHY Ta BUKIIIOYHOI (MOPCHKOi) EKOHOMIYHOI 30HM YKpaiHH, 3aTB.
Haka3zoMm Anminictparii Jepxkxopaonciayx6u Bix 21.10.2003 p. Ne 200 36post — 11e
OpeIMEeTH Ta MPUCTPOi, MO0 MPU3HAYEHI JJIsl ypaKeHHS >KUBHX LJIeH, KopaOliB,
JiTaKiB (BEpTOJILOTIB) Ta IHIIMX O0'€KTIB 1 HE MArOTh IHIIOro mpu3HadeHHs [18].
Harowmicte y IHCTpyKiii 3 opranizaiii 3a0e3neueHHs, 30epiraHHsl Ta eKCIuTyaTarii
030poenHs B HarmionanpHiid momimii Ykpainu, 3aTB. Hakazom MBC VYkpainu Bij
11.10.2018 p. Ne 828 MicTUThCA OOCTAaTHHO OOMEXEHE BHU3HAUCHHS 30poi, SKe
OXOIUTIOE 3arajioM JIMIII BOTHEMNaIbHy 30poto. Lle mictoneTu, peBoabBepH, MiCTONECTH-
KyJIeMETH, PYy4Hl KyJE€METH, aBTOMAaTH, CHaWMEepChbKi Ta CHOPTUBHI TBUHTIBKH,
IITYpMOBl TBHUHTIBKM, TrpaHaToMeTd (y T. Y. aBTOMAaTHYHI Ta CTaHKOBI),
HABYaJIbHI/y40O0BI IMiCTONIETH, aBTOMATH Ta KyJemetn [19].

binbw Baanor BuAaeThes npomnosuiis nocranoBu [Inenymy Bepxosroro Cyny
VYkpainu «[Ipo cynoBy mpakTuky B CHpaBax NMpO BUKPAJCHHS Ta 1HIIE HE3aKOHHE
NOBOJKEHHA 31 30po€ro, OOMOBMMHM MpuINacaMy, BUOYXOBUMH pPEUYOBHMHAMHU,
BUOYXOBUMH TPUCTPOSIMU UM PAII0AKTHBHUMHU Matepiamamu» Bif 26.04.2002 p. Ne 3
BBAXKATH BOTHEMAJIBHOIO 30pO€r0 yci BuaM OOWOBOi, CHOPTHMBHOI, HaApi3HOI YU
IJ1aJIKOCTBOJILHOT MUCIIUBCHKO1 3001, SIK CepliHO BUTOTOBIIEHO1, TaK 1 CAMOPOOHO1 UK
MepepoOIICHOT, 1T TPOBEICHHS TOCTPLITY 3 SIKOT BUKOPUCTOBYETHCS CHJIa THCKY Ta3iB,
[0 YTBOPIOETHhCS TP 3ropaHHI BHOYXOBOI PEUOBMHM (MOpPOXYy abo 1HIIMX
crieliajJIbHUX roprovnx cymirrei) (1. 4) [20].

[IpaBo Ha 30poro Hapa3i He nepeadauene Hi Koncruryiieo Ykpainu, Hi OyIb-

SIKUMHM THIITUMH HaHiOHaJIBHI/IMI/I 3aKOHaMU.
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PerynstopHe * 3akOHOJABCTBO Y 11l cdepl ckianaeTbes 13 IloctanoBu BPY
«IIpo mpaBo BiacHOCTI Ha okpemi BuaAM MaiHa» Bia 17.06.1992 p. Ne 2471-XII Ta
Honatky Ne 2 no wmiei x IloctanoBu, [lonoxeHHs Tpo JO3BUIBHY CHUCTEMY, 3aTB.
nocranoBoro KMV Big 12.10.1992 p. Ne 576 Ta IHCTpykuii mnpo HOpsSIOK
BUTOTOBJICHHS, MpHUAOaHHS, 30epiraHHs, OOMIKYy, MEpPeBE3€HHS Ta BUKOPHCTAHHS
BOTHEMAJbHOI, TMHEBMATHUYHOI, XOJOAHOI 1 OXOJIOImIEHOT 30poi, MPUCTPOIB
BITUM3HSHOTO BUPOOHUIITBA ISl BIICTPLITY NMATPOHIB, CIOPSAKEHUX T'YMOBUMH YH
aHAJIOTIYHUMHU 32 CBOTMH BJIACTHBOCTSIMU METaIbHIUMH CHApsAIaMH HECMEPTEIbHOT ii,
Ta TATPOHIB JO HHUX, a TAKOX OOe€rpumnaciB J10 30poi, OCHOBHUX YacTHH 30poi Ta
BUOYXOBUX MaTepialiB, ska 3aTB. Hakaz3oM MBC Vkpainu Big 21.08.1998 Ne 622.
CporomHi B VYKpaiHl Jeraji3oBaHO Juuie NOpuadaHHsA, 30epiraHHs Ta HOCIHHSA
MUCJIUBCbKOI ~ HApi3HOI, TJaJKOCTBOJIBHOI 30poi, IHEBMAaTUYHOi, XOJOJHOI,
OXOJIOIIEHOI 30poi Ta MPUCTPOIB TpoMajsHaMu, skl gocsartu 18, 21 abo 25 pokis
BIJINOBIJIHO /10 BUY 30p0i Ta OTpUMAJH J103BUI Bl MPABOOXOPOHHUX OpraHiB.

Konexkc Ykpainu mpo anminicTpatuBHi mpasomnopyuieHHs (mami — KYnAIT)
MICTUTh HHU3KYy MpaBonopyuieHb y uid cdepl. 3okpema, 1€ aJIMIHICTPATHBHI
npaBonopyiieHHs, nependadeHi cr. 190 «llopymieHHs TpoMaasiHaMHu TMOPSIAKY
npuadaHHs, 30epiraHHs, nepeaadl 1HIIMM ocobam abo MpoaaXy BOTHEMAIbHOI,
XOJIOZIHOT YW MHEBMATU4HOI 30poi», cT. 191 «llopymenHs rpomaasisHaMu MpaBuil
30epiraHHs, HOCIHHSI a00 TIEPEBE3CHHS BOTHEMAIBHOI, XOJIOHOI THEBMATUYHOI 30pOi
1 OoifoBux mnpunaciB», cT. 192 «llopymeHHs rpomaasHamMu CTpPOKIB peecTparii
(mepepeecTpariii) BOrHEHAIbHOT, XOJIOIHOI Y ITHEBMATHYHOI 30p0i 1 IpaBUI B3SITTS 11
Ha o0O0mk», cT. 193 «VYXmiIeHHS Bijg peajizamii BOTHEMAJIbHOI, XOJIOJHOI YH
HEBMATUYHOT 30p0i 1 00MOBUX MPUIIACIBY.

VY KK Vkpainuy, sik 3a3Ha4asiocs, nepeadadyeHo KpUMiHAIBHY BiINMOBIIadbHICTh
3a HE3aKOHHE MOBOXKEHHs 31 30poe€ro, OoiloBUMHU mpumnacamMu abo BUOYXOBHUMHU
pedoBuHami (ct. 263 KK), a Takox He3aKOHHE BUTOTOBJICHHS, IEPEPOOKY UM PEMOHT
BOTHENabHOI 30poi abo danmbcudikariro, HE3aKOHHE BUIAICHHS 4YH 3MiHY 11

MapKyBaHHs, 400 He3aKOHHE BUTOTOBJICHHSI OOMOBUX MPUIACIB, BUOYXOBUX PEUOBUH
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gy BUOYyXoBUX PUCTPOiB (cT. 263-1 KK). [Ipu 11,0My NpUMITHUM € T€, III0 CBOT'O Yacy
NUTaHHS BIJCYTHOCTI CHEIaIbHOTO 3aKOHY Mpo 30pOor0 MPHU3BENO A0 TOro, IO
OKpPEMHUMH TIPAaBO3aCTOCyBadyaMu OYJIO IMiIJaHO CYMHIBY MOKJIMBICTh MPUTATHEHHS
0oci0 70 KpPUMIHAJIBHOI BIAMOBIIAJIBHOCTI 3a HOCIHHS, 30epiraHHs, NpuUI0aHHS,
nepepady ud 30yT BOTHEMATBbHOI 30poi (KpiM TIIAAKOCTBOJIBHOI MHCIHBCHKOI),
O0olOoBMX TpuIaciB, BUOYXOBHUX pEUOBMH abo BHOYXOBHUX NPUCTPOiB 0e€3
nependayeHoro 3aKk0HOM J103BoTy. B pe3ynbrati yoro criouarky y 2018 p. BepxoBHuii
Cyn miimoB BUCHOBKY, o «HopMma cT. 263 KK Vkpainu € cyOcuaiapHoro 1 i
PO3YyMIHHSI HE3aKOHHOCTI TMOBOJDKEHHS 31 30pO€0 BHUMAarae aHaiizy BIIMOBIIHOTO
3akoHy. [Ipu 1IbOMY MOHATTS «3aKOH» Ma€ PO3IIMPEHE TIIyMayeHHs 1 BKJIIOYA€E B cede
3aKOHOJIaBCTBO B I[UIOMY, B T. 4. HOPMAaTHBHI aKTH, IO PETYJIOIOTh BiAMNOBIIHI
IPaBOBITHOCUHU, TOPYUICHHS SIKUX YTBOPIOE 00’ €KTUBHY CTOPOHY CKJIAy 3JI0YUHY,
nependauenoro cr. 263 KK VYkpaimm» [21], a motim y 2019 p. migkpecnuB, 1o
«aucno3uiiro 4. 1 ct. 263 KK Ykpainu He MOKHA BBaKaTh OJJAHKETHOIO, OCKIIBKH
BOHA HE MICTUTh ITOCHJIaHb Ha 1HIII 3aKOHW Y HOPMATHBHI aKTH IIOJO0 BU3HAYCHHS
3a00pOHEHUX MdisiHb, @ TakKl JAiSTHHA BU3HAuU€HI B 11 TeKCTi. BiAMOBIIHO 10 LBOTO
MIOJIOKEHHS 3a00POHSIIOTHCA: «HOCIHHS, 30epiraHHs, NpuaOaHHs, Tiepeaada 4 30yT
BOTHEMaJbHOI 30poi (KpIM TJIaJIKOCTBOJIbHOI MHCJIMBCHKO1), OOHOBHUX MpHUIMACIB,
BUOYXOBUX PeUOBHH a00 BUOYXOBHUX MPUCTPOiB». Taka 3a00poHa 1 € TUCTO3ULIIEIO Y.
1 cr. 263 KK VYkpainu, sika cynpoBODKY€EThCS BU3HAYCHUMH B IIbOMY K ITOJIOKEHHI
CaHKIIIAMH. Bijcuika 10 1HIIIOTO «3aKOHY» MICTUTHCSA HE B IMUCMO3UIII I1€T HOPMHU, a
y ¢hopMyITIOBaHHI YMOBH, SIKa BU3HAYAE, KOJIH 11 JUCTIO3UIlISI MOXKEe OyTH 3aCTOCOBAHA:
«0e3 nependaueHoro 3aKOHOM JI03BOTY». SIKIIIO 03B1JI BIICYTHIH — yMOBa BUKOHAHA,
1 mie qucnosumisg 4. 1 ct. 263 KK Ykpainun» [22].

Ananiz s3axononpoexmie Ne 5708 ma Ne 5708-1, ski nuni 3naxoosmocs Ha
po3zenadi y Bepxosniu Padi Ykpainu, na€ MOXJIUBICTh KOHCTATyBaTH, KOXKEH 3 HUX Ma€
K BJACHI mepeBard, Tak 1 Hemodikd. [Ipumipom, HaWOLIbII HAOIMKEHUM [0
BU3HAYCHHS BOTHEMAIBHOI 30poi, sike MICTUTH [IpoTOKOI, € BU3HAUEHHS, SIKE TA€THCS

B 3akoHomnpoekTi Ne 5708, a oTxe, caMme HOro NpUUHSATTS CBITYUTUME PO BUKOHAHHS
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B3SATUX YKpaiHOIO Ha cebe MiKHApoJHMX 3000B's3aHb. PazoM 13 TUM, CyTTEBUM
HEO0JIIKOM I[bOT0 3aKOHOMPOEKTY CJIiJl BU3HATH T€, IO BiH HAJIa€ MPABO HA OTPUMAHHS
kareropii 36poi C, mig sxuMm BiAOOBiIHO 10 cT. 5 [IpoekTy po3ymiroTh
KOPOTKOCTBOJILHY ~ BOTHEMNaJbHY 30p0i0 (32 BUKIIOYEHHSM  TJaJKOCTBOJIBHOI
KOPOTKOCTBOJIbHOT (TpaBMaTuyHOi) 30poi) JHIlIe CHOPTCMEHaM — TpoMajsHaM
VYkpainu, ki gocariu 18-piuHOro BiKy, IIO HE piJIlNe HIX JBa pa3u Ha pik Opanu
y4acTh Y BCEYKPaiHChKHUX a00 MI>KHAPOIHUX CIOPTUBHUX 3MaraHHsX B CKJ1a/1i 301pHHUX
KOMaHJ YKpaiHu Ta MalOTh CHOPTUBHE 3BaHHS HE HU)KYE MaKCTpa CHOPTY YKpAiHU 3
BUIB CIIOPTY, Y MpaBWiIax CIOPTUBHUX 3MaraHb SKUX repeadadyeHe BUKOPHUCTaHHS
CIIOPTHUBHOT BOTHENANBHOT 30p0i (4. 7 cT. 21 3akoHONpoeKkTy) [4]. 3akOHOIPOEKTOM ke
Ne 5708-1 mepenOauaeTbesi OB IMIMPOKA Jeraii3allis UBIIBHOI BOTHEMAILHOI
30poi: 03B MOKE HaJaBaTHUCS TPOMAJsIHAM, sIKI MPOMIILIM BiJIMOBIIHE HaBUYaHHS 1
OTpUMaIM  BIANOBIAHY JIUEH310 BHUKOPHUCTOBYBAaTU KOPOTKOCTBOJBHY HApI3HY
BOTHEIAJIbHY 30poro0 (ITICTOJIETH Ta PEBOJILBEPH) JUIS caMo3axucTy [5]. BignmoBimHo
710 TIOJIOKEHbB 4. 2 cT. 34 3akoHonpoekTy Ne 5708, HOCIHHS, BUKOPUCTAHHS ITUBUIBHOT
BorHenanbHoi 30poi kateropii C, D, E, mo3Bonserbcs nwuiie TmiJ 4ac 3aHsITTS
CTp1JIbOOIO (TpEHYBaHHS), TIOJIOBAHHS YU MPOBEACHHS CIIOPTUBHUX 3aX0JIIB y MeXKax
CTPUICIBKUX THUPIB, CTPLIBOUII a00 cTeHaiB [4]. OTOX, MPUHHATTS 3aKOHOMPOSKTY No
5708 numie 4acTKOBOTO BUPIMIMTH MUTAHHS IIOAO OO0Iry BOTHEMajdbHOI 30poi Ha
TepUTOpii YKpaiHu 1 CTaHE JIUIIE MEPIIMM KPOKOM Ha 1IboMy LUIAXy. BoaHouac BapTo
Harajaty pe3ysbTaTty onutyBaHHs: 57,3% (126 0ci0) miATpUMYOTh JeTali3allio JIUIIIe
OKpEeMHUX KaTeropiii takoi 30poi, a OTXKe, caMe MPUUHATTS TMOJOXKEHb IIHOTO
3aKOHOMNPOEKTY LIJIKOM BIJIOBI/IA€ CYCIIJILHOMY 3aIuUTY.

I 3akonompoexT Ne 5708, 1 3akoHonpoekT Ne 5708-1 nependavaroTh CTBOPEHHS
€IMHOTO Jep’KaBHOTO PEECTPY MHUBIIBHOI 30pOi, aje BOHU MO-PI3HOMY BHU3HAYAIOTH
Jep>KaTeliB TaKOro peecTpy: AKIO y 3akoHornpoekTi Ne 5708 num Buctynae MBC
VYkpainu, To mnojoxeHHa 3akoHompoekTty Ne 5708-1 Ttakum cy0'ekToM BU3Ha€E
MinictepctBo toctunlii Ykpainu [4; 5]. €1uHuil enekTpoHHUI peectp 30poi Ta ii

BJIACHMKIB MaB 3arpaitoBatu B YKpaini HaBecHi 2022 p., ajie 1 IOHUHI BiH TaK 1 HE
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Iparltoe.

[Tonpu BC1 MO3UTHUBHI ACMIEKTH IIUX 3aKOHOIPOEKTIB, BAPTO HATOJIOCUTH, 1110 Hi
[Tpoext Ne 5708, i [IpoexT Ne 5708-1 He hopMyIOTH KYIBTYpY BOJIOAIHHS IIUBIIHHOIO
BOTHEMAJIBHOIO 30pO€I0, @ TOMY OTPEOYIOTh CYTTEBOTO JloomnpaltoBanHs. [Ipumipom,
y 4. 4 ct1. 21 TIpoexty Ne 5708 BkazaHO: «IpaBO Ha OTpUMaHHS Kateropii 30poi D Ta
BUXOJIONIEHOT 30poi MaroTh 0cobu, sAKi gocsariu 18-piyHOro BiKy Ta MNPOUILIH
BIJIMOB1JHE HABYaHHS MTOBOKEHHS 31 30pO€I0 Ta BIJIMOBIIaIOTh BUMOTaM, 3a3Ha4YE€HUM
y dactuHi nepirii miei crarti» [4]; y 4. 10 cT. 26 [Ipoekty Ne 5708-1 3a3HauaeThcs,
0 «IpOMajAsiHU YKpaiHW, sKi MaloTh Hamip Brepuie otpuMmaTu [locBigueHHs
BJIaCHMKA 30poi, MOBUHHI MPOUTH KypCH 3 BUBUEHHS MaTeplallbHOI YaCTHUHH 30pOi,
MpaBUJI MOBOXKEHHSI 3 HEIO Ta il 3aCTOCYBAaHHS Ta CKJIACTH ICIHUT, IO CKJIAA€ThCA 3
TEOPETHUYHOI Ta MpakTW4HOI 4yacTthH» [5]. [Ipo Kypcu i3 BUBYEHHsI MarepiajabHOI
YacTUHU (KypcH 3 MIATOTOBKM BJIACHUKIB 30poi) 30poi 3rajyeThcs 1€ KiJIbKa pa3iB
(30kpema, cT. 43 [Ipoekty Ne 5708 ta cT. 45 IIpoekty Ne 5708-1), ane, ik BUJ1aeThCs,
IIe HE JacTh OakaHOro pe3yJibTaTy, TOOTO HE BUXOBAE B CYCHIILCTBI KYJIbTYPY
BOJIOJ[IHHSI LMBUIBHOIO BOTHEMNAJIbHOIO 30po€o. bo 1m0 Take «KyJabTypa BOJOJIHHS
30poero»? Ha aymKy 1HO3EMHHX JOCHTIJIHHWKIB, — II€ COIlllaJibHa, JOBTOBIYHA Ta
OararomiapoBa MOJENb KOTHITUBHUX 1 HOPMAaTUBHHUX CHUCTEM, BTUICHHX Y
BOTHEMaJIbHIN 30poi sik apTedakTax 1 3acobdax BUpaKEHHsS Ta PO3MOBCIOJKEHHS €T
KyabTypu. KynbTypa 30poi 0XOIUTIOE Te, SK JIFOJHM Ta YCTAHOBH CBIJJOMO Ta HECBIIOMO
B3a€EMOJIIOTH 13 BOTHEMAJIBHOIO 30pO€I0 dYepe3 TMEepeKOHAHHS, ITYMKH, MOBEHIHKY,
COIliaJIbHI Ta TPABOB1 HOPMH, a TAKOXK COIAJIbHI CTPYKTYPH, SIKi BOHU IPOCKTYIOTh Ha
HUX. BoHa BKIIOYae cormiadbHI B3a€EMOIi, BUKJIMKaHI abo TpaHChOpPMOBaHi
ICHYBaHHSIM BOTHEMNAaJIbHOI 30p0i, a TAKOXK B3AEMHHI BIUIMB MI?)K OKPEMUMHU OCOOAMHU,
rpyrnaMu Ta yCTaHOBaMH III0/I0 BOJIO/IIHHS Ta BAKOPUCTAHHS BOrHENMaIbHOT 30poi [23].
He Bmatouuch y rimboki po3ayMu moAo 1poro (00 1e TeMa Jjisi OKpeMOi CTatTi),
XOUYEThCA HABECTU COLIAIbHUM €KCIEPUMEHT SIK MPHUKJIAJ ICHYBaHHS B CYCIIJIbCTBI
BHUCOKOI KyJbTYpH BOJIOJIHHA 30pO€I0 Ta TMO3UTHUBHI HACHIAKH Iporo. Tak,

aMepI/IKaHCBKi COHiOHOFI/I Ta }KypHaJIiCTI/I HCOJHOPA30BO IIPOBOAUIN CKCIICPUMCHT: B
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KIMHATy, JIe TPalThCs JITH, MIAKUAAIN He3apsKeHUU mictoieT. Jlith, B poauHax
AKuX He OyJio 30poi, mounHanyM 0aBUTHUCH 3 HUM, HAIIPABJISTH OJMH Ha OJHOTO, OTOX
YUHWIH i1, 0 TOJISATaINA Yy He10aIoMy MOBOIKEHHI 31 30pO€r0. A MITH 3 «030POEHUX
POJIUH HE Tpajiicsi HEI, a KIuKaau gopociux [24; 25; 26]. Taka BigmoimaabHa
MOBE/IIHKA MaJieyl JO3BOJISA€ MMONEPEIUTH €Kl HEraTUBHI HACIIKU BUIBHOTO JOCTYITY
110 30poi.

OnuTyBaHHS 3K TpOBElIEHE HaMHU 3acBiqumiio, Mo 57,3% pecrnoHIeHTIB
BBA)XKAIOTh, 110 B YKpaiHi BIICYTHS KYJIbTypa MOBOJKEHHS 3 BOTHENAIBHOIO 30pOE€I0,
0,9 % (2 ocobu) — BBaKarTh, 10 BOHA CKOpille BiJCYTHs, HDK HasBHa. BOadae
HAsIBHICTh TaKoi KyJnbTypH Juie 12,7 % pecnonnentis (28 ocib), Toai sik 29,1% (64
ocoOM) HE 3MOIJM BIANOBICTM Ha IMOCTaBjeHe mNUTaHHI. ToOTO yKpaiHChKe
CYCIUIBCTBO YCBIJIOMIIIOE, 110 KYJIBTYPH BOJIOAIHHS 30pO€I0 HaM I11€ BUNTHUCH.

Ta un chopmye omHOpa30BE€ HABUAHHS MOBOJKEHHS 31 30pO€l0 KyNbTYpy il
BOJIOJIHHA? Bianosine oueBuaHa: Hi. Ha Hamy 1ymMKy, MatoTh OyTH 3al104aTKOBaH1 HE
«Ppa3oBi» KypcH 13 BUBUCHHSI MaTepiaibHOI YaCTUHU 30p01, TPaBUJI MOBOXKEHHSI 3 HEIO
Ta 11 3actocyBaHHs. Bapto Oyno 06 mepenbauyutd 0OOB’S30K BJIACHHUKIB IUBLIHHOI
BOTHEMAJIbHOI 30pOi MPOXOJUTH IIOHAWMEHIE pa3 Ha TPU POKU KypCH, SIKI
3aKpIIUTIOBATUMYTh OTPHUMAaHI 3HAHHS Ta HABUYKW. 32 TaKWX YMOB MH HE JIHIIC
JIerajii3yeMo LUBUIbHY BOTHENAIbHY 30p0t0, MATUMEMO KYJIbTYPY BOJIOAIHHS HEIO, a i
3MOKEMO 3HAYHOI0 MIpOI0 MIABUIIMTH OOOPOHO3JATHICTh NEpKaBU B IIOMY 3a
PaxyHOK MO>KJIMBOCTI aKTUBHOT y4acTi y HallloHaJIbHOMY cripoTuBi. L{ikaBo, o 52,7%
pecriorenTiB (116 oci®) BBakaroTh, 110 BIACHUKAM 30pOi MOTPIOHO MPOXOIUTH
HaBYaHHs mopiuno, 32,7 % (72 oci®) BBaxkae, 1110 1€ JOCTATHHO POOUTH pa3 Ha TPH
poku, 7,3 % (16 oci0) - pa3 Ha n'saTh pokis, 1 0,9 % (2 pecrnoHeHTa) - pa3 Ha ACCAThH
pokiB. I uie 6,4% (14 oci®) mOroHKyOTHCS 13 TBEPIKEHHSIM MPO TE, IO JOCTATHHO
OPOUTH MMOJI0HEe HABUAHHS OJIUH Pa3 B KHUTTI — MeEpell OTPUMAaHHSAM J03BOJIy Ha
BOJIOJIIHHSI BOTHEMAILHOIO 30po€t0. TakuM YMHOM, BUAAETHCS, IO LIEH MiIX1] BapTO

Oys10 6 3MIHUTH B JOCIIPKYBaHUX 3aKOHOIIPOEKTAX.
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Pazom 13 TuMm gy popMyBaHHS KyJbTYpPU TMOBOJKEHHS 31 30pO€0, OKpIM
NPOXOJ/KEHHSI BIJIMOBIIHUX KypcCiB 11 BJIACHUKaM, JIOIUIBHO 3alo4yaTKyBaTu
BiJITTOBIIHI O3HAHOMYI KYPCH 1 JUIsl HAWMEHIITNX YKPATHIIB (JITSH TOMKIIBHOTO BIKY),
Kl B MPOIECI TPU TaKOXK MOXKYTh HABUUTHUCS MPABUIBHOMY IIOBOXKEHHIO 3
BOTHEMAIBHOIO 30po€to. BapTo BiA3HAYWTH, IO CTApIIOKIACHUKH 1 CHOTOJHI B
VYkpaiHi mpoxoaaTh 3arajioM TEOPETUYHY MiJATOTOBKY 1 BUBYAIOTH OyA0BY 30poi 3a
MIKIJTEHOIO TPOrPaMOl0, MPOTE BUAAETHCS, 110 YPOKH, Ha SIKUX O PO3MIISIATUCS BUIIU
BOTHEMAJIBHOI 30p0i Ta 1i CKJIaJIOB1, a TAKOXK KEHCH, 5Kl O HaBYaIM MIJITKIB, SIKUX J1H
13 HEI0 BapTO YHUKATH, MAlOTh OYTH 3all0YaTKOBAHI 1 JUIsl YYHIB MTOYATKOBOI, & TAKOXK
cepeaHboi WKOoIU. OCKUIBKU KyJIbTypa MOBOKEHHS 13 IMBUIBHOIO 30pO€r0 MOTpedye
MOSIBU BIJIMOBIJTHUX COLIIAJIBHUX HOPM Ta HOPM CEpeJl YKPAiHILIIB, TO BAPTO 3a3HAYUTH,
10 iX MOOy/1I0Ba MOMJIMBA JIUIIIE Yepe3 BIPOBAIKEHHSI BIJIIOBIHOT MOJITUKU CaMOIO
neprxaBoro. [ToOyayBaT Taky KyJIbTypy MOKHA HE JIMILIE UEPE3 OCBITHI IPOrpamu, aje
I d4epe3 NPOCBITHUIIBKY AISUIBHICTh, sIKa Ma€ 3M1MCHIOBATHCA HA TeleOadyeHHI Ta
PaJIOMOBIICHHI, a TAaKOX IUISIXOM 3aJIy4eHHS TPOMAJICBKUX OpraHi3alliii Ta MeBHHUX
0ci0 (mpalliBHUKIB MOJIIii, YYAaCHUKIB I[i€1 BIMHU TOIIIO).

BucnoBku Ta mpomo3unii. OToX, aHami3 cUTyaIllli, sSika CKJajacs, J03BOJIsIE
3pOOUTH KUIbKa Ba)XMBUX BUCHOBKIB: 1) B Ykpaini mie 3 2014 p. roctpo CTOiTh
noTpeda MPUUHATTS 3aKOHY MPO OO0Ir UMBUIBHOI BOTHeNasibHOI 30poi. HuHi *k, 3
MOYAaTKOM ITOBHOMACIITAOHOI BifHM, IMOSBa TAKOTO 3aKOHY € BKpaill HEOOXIIHUM.
Takuii KpOK TO3BOJMB OM HE JIUIIC CTBOPUTH CIPHUATIMBI YMOBU IS BIAJOTO
IPOMAJICHKOTO CIPOTHUBY OKyIaHTaM y BOEHHUH 4ac, ajie¢ il CTBOPUB OM yMOBH IS
€(EeKTUBHOTO 3aXHUCTy JKUTTSA Ta 370pPOB'A, a TAKOX BJIACHOCTI, BiJ] CyCHUIBHO
HeOe3MeuHnX MOCATaHb Y MUPHUH Yac; 2) pe3yIbTaTH MPOBEACHOTO OMMUTYBAHHS CEPe/T
VKpaiHIlIB CBIJYHUTH, IO 3 MOYATKOM BIMHU TEepeBakHA OUIBIIICTh PECTIOH/ICHTIB
BUCTYNAIOTh 332 HEOOXIHICTh MPUUHATTS B YKpAiHI CHEliadbHOrO 3aKOHY, KU Ou
HaJaB MPaBO LMBIILHUM 0CO0aM BUIBHO BOJIOMITH 1 KOPUCTYBATHUCS BOTHEMAIBLHOIO
30poe€to. BomHouac O1bIIICTh OMUTAHUX BBAXKAIOTH, 110 B YKpPaiHi BIICYTHS KyJIbTypa

IMOBOJ?KCHHA 3 BOTI'HCIIAJIBHOIO 36pO€IO, TOMY BJIACHUKaM BOTHEIIAJbHOL 36p0.1'
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NOTPIOHO TPOXOJUTH HABYAHHS IIOPIYHO ab0 Xoua O pa3 Ha 3 pPOKH, IO BapTO
BpaxyBaTu aBTopam 3akoHompoeKTiB Ne 5708 ta Ne 5708-1; 3) OuibIn MpOrpeCUBHUMHU
€ ToJIokeHHs 3aKkoHonpoekTy Ne 5708-1, 60 HUM nependavaeThCsl HalaHHS MpaBa Ha
BOJIOJIIHHS IIUBLILHUMU 0CO0aMHU, Y T. 4. 1 KOPOTKOCTBOJIbHOIO BOTHEMAJILHOIO 30POEI0
(microneramu Ta peBosibBepamu). [IpoTe sik cBiUaTh pe3yabTaTH MPOBEACHOTO HAMHU
OMUTYBaHHS, CYCIIJIFHUM HACTPOSIM OUIBII BIMOBIAATUME IPUIHSTTS 3aKOHOTIPOCKTY
Ne 5708, HopMu skoro mnepeadayeHO MpPaBO HA BOJOJMIHHS JIMIIE OKPEMHUMHU
KaTeropisiMu BOrHENAJIbHOI 30poi. Pazom 13 TuM, 11e MOXke CTaTH MEpIIMM KPOKOM Ha
NUIAXY TOJAJIBIIOr0 PO3IIUPEHHS MpaBa Ha BOJIOJIHHS LUBUIBHOIO BOTHEMAIBEHOIO
30poero B YKpaiHi; 4) ajis Toro 1mo6 J0CITTH MO3UTUBHOTO COLIAIBHOTO e(PEKTy BKe
3apa3 MOoTpiOHO MOYaTH aKTUBHO (POPMYBATH BUCOKY KYJIbTYPY BOJIOIIHHS LHUBUIBHOIO
BOTHEMAJIBHOIO 30pO€I0 cepel] HaceJIeHHs Yepe3 OCBITHI IPOrPaMU Ta MPOCBITHULIBKY
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BIAOMOCTI NPO ABTOPIB

BOKKO BOJIOJUMHUP MUKOJJAMOBHUY
JOKTOP IOPUIUYHUX HAYK, JOIICHT,
3aBiyBay Kadeapu KOHCTUTYLIMHOTO, aIMIHICTPAaTUBHOTO,
€KOJIOT1YHOTO Ta TPYJI0BOTO IpaBa
[TonTaBCHKOTO IOPUAMYHOTO IHCTUTYTY
HanioHanbHOro 1OpUIHMYHOTO YHIBEPCUTETY
iMeHi SpociaBa Myaporo.

BPAYKHUK AHJIPIA AHATOJIIMOBUY
KaHJWUIaT IOPUANYHUX HAyK, TOIEHT Kadeapu
KPUMIHAJIBHOTO MTpaBa Ta KPUMIHAJIbHO-IIPABOBHX
nucuuiuiiH [ToTaBCbKOro I0OpUINYHOTO IHCTUTYTY
HanioHanbHOro 1OpUAMYHOTO YHIBEPCUTETY
iMeHi SpociaBa Myaporo,
yiieH BeeykpaiHchbkoi rpoMajichKoi opraHizaltii « Acoraris
KpHUMIHAJIBHOTO IIpaBay, aJBOKar.

CTAPOKOXKO OJIbI'A BOJIOJIUMHWPIBHA
CTYZEHTKA 2 KypCy
[TonTaBCHKOTO FOPUAUIHOTO THCTUTYTY
HarionaasHOTO IOpUANYHOTO YHIBEPCUTETY IMEHI
Spocnasa Myaporo.

12)



T'YBAHOBA OJIbI'A BAJIEPIIBHA
KaHJIUAAT IOPUANYHUX HAyK, TOLEHT Kapeapu [UBUIBHOTO,
rocrnoAapchKkoro 1 piHaHCOBOTO IpaBa
[TonTaBCHKOIO FOPUANYHOTO IHCTUTYTY HalionaasHOTro
IOPUAMYHOTO YHIBEPCHUTETY iMeHi SpocnaBa Mynporo,
MeiaTop.

3VB OJIEKCIA IOPIHOBUY
aCUCTEHT Kaenpu IMUBITLHOTO, TOCIIOTAPCHKOTO 1
¢inancoBoro npasa [lonTaBcbKOTO IOPUANYHOTO IHCTUTYTY
HarioHansHOTO IOPUIUYHOTO YHIBEPCUTETY iMEH1
SpocnaBa Myaporo, agBoKar.

KO3AUEHKO AHATOJIIA IBAHOBUY
JOKTOp IOPUINYHUX HAYK, AOLEHT, 3aBlAyBay Kadeapu
TEOPETUKO-TIPAaBOBUX AUCHMILIIH [lonTaBCchKOTrO
IOpUIMYHOTO 1HCTUTYTY HalrlioHaabHOTO IOPUANYHOTO
yHIBepcuTeTy iMeHi Spocnaa Myporo.
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KYIEIIAJI CBITJIAHA BIKTOPIBHA
ToKTOp (himocodcrkux HayK, podecop, mpodecop Kadeapr
TEOPETUKO-TIPABOBUX AUCHHILTIH [lonTaBCchKOTO
IOPUIUIHOTO 1HCTUTYTY HarlioHaAIbHOTO FOPUINIHOTO
yHiBepcUTeTy iMeHi SIpocimaBa Myaporo, akageMik
VYkpaincbKkoi akajiemMii HayK.

MIXAWJITYEHKO TETSIHA OJIEKCAH/IPIBHA
KaHJIUJAT IOPUANYHUX HAYK, JTOUEHT, JOLEHT Kadeapu
KPUMIHAJIBHOTO MpaBa Ta KPUMIHAIBHO-TIPABOBUX
nucuuiuiiH [ToTaBCbKOro I0pUIuYHOTO IHCTUTYTY
HairioHanbHOTO 10pUIUYHOTO YHIBEPCUTETY 1MEHI1

SpocmaBa Myaporo,
yjeH BceykpaiHChkol TpoMajiCbKol opraHizalii
«Acorrialisi KpUMIHAJIBHOTO TIpaBay, CTapIINil HAyKOBUIA
CHIBpOOITHUK J1a00OpaTopii AOCTIIHKEHHS IpoOieM

HaIlOHAIBHOI Oe3nexu B chepl TpoMaZChKOTO 3I0POB's
HAI BII3 im. akan. B. B. Cramuca HAIIpH Ykpainu.

3ABYTA 10J115 IOPIIBHA
KaHIUJAT IOPUANYHUX HAYK, aCUCTEHT Kadenpu
KpuMiHaJIbHOTO TTpaBa Nel HaiioHanbHOTO 10pUAMYHOTO
yHIBepCcUTETY IMeHi SApocnaBa Myaporo,
yiieH BeeykpaiHChKOi TpOMajIChKOI OpraHizalii
«Acouiailisi KpUMIHAJIBHOTO MPaBay, CTAPIINN HAYKOBHIMA
CHIBpOOITHHK JTa00paTopii AOCTIHKEHHS MpoosieM

HallloHAJIBHOI Oe3meKku B cpepi rpoMaICHKOTO 310POB's
HAI BII3 im. akan. B. B. Cramuca HAIIpH Ykpainu.
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