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MMPOJOBOJILYA BE3INEKA SIK TAPAHTISI PEAJIIBALIIL ITIPABA
JIIOJAWUHU HA 3/10POB'SA

FOOD SECURITY AS GUARANTEE OF EXERCISE OF HUMAN
RIGHT TO HEALTH

AHoTtanisi. CTaTTs TpUCBAYEHA JOCIIHKEHHIO MPOOJIEMaTUKN 3a0e3TMeUeHHS
IIPOJIOBOJIbYOT O€3MEKH SIK TapaHTii peaizallii mpaBa JIOIMHUA Ha 3I0POB’sl. Y paMKax
poOOTH, 3aCTOCOBYIOUM PI3HI METOJIM HAYKOBOTO II3HAHHS, MPOBEACHO JIOTTYHUHN
3B'I30K M1 MPOJOBOJIBYOI0 OE3MEKOI0 KpaiHU Ta MOXKIIMBICTIO pealli3yBaTH MPaBoO Ha
3I0POB’Sl KOHKPETHOTO rpomajasHuHa. [IpoaHanizoBaHO 3aKOHOABYl Ta TEOPETHYHI
HIXO0IU A0 PO3YyMIHHS KaTeropii mpooBoJibya Oe3reka, mpaBa Ha 3JJ0pOB’s Ta MpaBa
Ha TKy. JlocaimkeHo pi3Hi 3aKOHO/aBYl Bapiallii 3aKpilIeHHS IIpaBa Ha 37I0POB’S Ta
Ky y 3aKOHOAABCTBaxX KpaiH Ta MOXJIMBOCTI peajiizallii 3aKkpimieHux HopM. BuBueHo
TEOPETUYHY Ta MPaBOBY 0a3y, sSika PETYJIOE TapaHTYBAHHS MPOJIOBOJIBUOT OE3MEKH;
3a0e3MeyeHHs! 3/I0pOBOTO, TOCTATHLOTO Ta Oe3meuHoro xapuyBaHHs. JlocaimKyeTbes
MpaBO3aXUCHUN MiAXiag A0 3a0e3leueHHs] MPOJAOBOJIbUOT  O€3IeKu, 30KpeMa
BHU3HAUAIOTHCA MPABOBI MEXaHI3MHU 3alpOBa/KEHHS BIAMOBIAHUX MIKHAPOIHHUX
CTaHAApTIB y Taiy3l MpaB JIIOJWHU Ta NPOAOBOJLYOI O€3MEKH uepe3 HalllOHaJIbHE
3aKOHOMABCTBO. [IpoaHami3oBaHO TpW OCHOBHI CHOCOOM BIPOBAHKCHHS HAa
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HaI[lOHAJbHOMY 3aKOHOJaBYOMY pIBHI IpaBa Ha 1Ky Ta MpPOJOBOJIbUY O€3NeKy:
3aKpIIJICHHS Ha pIBHI KOHCTUTYIl; NPUHHATTS PaMKOBOIO 3aKOHY; CTBOPEHHS
rajy3eBOro 3aKOHOJaBCTBa. ['apaHTyBaHHS TpaBa Ha MPOJOBOJBUY O€3MeKy, SKe
BIJIIIOB1THO MO’K€ 3a0€3MEUNTH ITPABO HA 37J0POB s, PO3IIIAAAETHCA Y TOMY YHCI1 Yepes
CTBOpEHHS HAI[IOHAJIBLHOI CUCTEMH OpPraHiB MO 3a0€3MeUeHHIO IPaBa Ha MPOIOBOIbUY
0e3neKy, Kl MOBUHHI OYTH TOJIOBHUMHU KOOPAMHATOPAMU JJIs pealtizalii [boro mpasa
B MaciuTabax BCi€l KpaiHH, a TAaKOXK 4Yepe3 rapaHTyBaHHS HAIIHHOI CUCTEMH 3aXUCTY
MOPYUIEHOT0 MpaBa Ha HAlOHAIBHOMY, PETIOHAIBHOMY Ta MI)KHAPOJHOMY PIBHSX.
BusHnauaeTncs, 110 MEXaH13MH aIeKBaTHOTO, €p)EKTUBHOTO T4 CBOEYACHOTO IIPABOBOTO
3aXUCTY Yy BHUMAJKaX MMOPYILIEHHs IpaBa Ha MPOJOBOJIbYY O€3IeKy Ta 1Ky € OCHOBOIO
IpaBa Ha 370poB’sl. 3p00JIEHO BUCHOBKH, 1110 MPOJIOBOJIbYA O€3MeKa Ta XapuyBaHHS €
LEHTPAJIbHUM [UJIl TPOMAJSIHWHA Ta OCHOBOIOJOXHHUM JJIsi JAepxkaBu (HaKTOpOM
JOTPUMAaHHS TpaB JIIOJWHHU, MPOJOBOJIbYA Oe3leKa € KOMIOHEHTOM Ta TapaHTOM
peanizarliii mpaBa Ha 370pOB .

KuarouoBi cjoBa: npopoBonbua Oe3neka, MpaBO Ha 340pOB’s, IMpaBO Ha

Xap4yBaHHS.

Summary. The paper is aimed at the study of food security as a guarantee of the
exercise of the human right to health. As part of the work, using various methods of
scientific knowledge, a logical connection has been made between the food security of
the country and a citizen’s ability to exercise the right to health. Legislative and
theoretical approaches to understanding the categories of food security, the right to
health and the right to food have been analyzed. Various statutory variations of
recognizing the right to health and food in the legislation of different countries and the
possibility of implementing the established norms have been studied. The theoretical
and legal framework governing food security, ensuring healthy, adequate and safe
nutrition has been studied. The human rights-based approach to food security has been
researched, in particular, the legal mechanisms for the implementation of relevant
international standards in the field of human rights and food security through national

legislation have been determined. Three main ways of implementing the right to food
€



and food security at the national legislative level have been analyzed: recognizing at
the constitutional level, adopting a framework law and creating sectoral legislation.
Guaranteeing the right to food security, which can accordingly ensure the right to
health, has been considered, inter alia, through the establishment of a national system
of bodies for ensuring the right to food security, which should be the main coordinators
for the implementation of this right throughout the country, as well as through a reliable
system of enforcement of violated rights at the national, regional and international
levels. It has been determined that the mechanisms of adequate, effective and timely
legal enforcement in cases of violation of the right to food security and food are the
basis of the right to health.
Key words: food security, right to health, right to food

IlocranoBka mpoOsemu. HailOUIbIIOW COIIATBLHOIO I[IHHICTIO JIIOJAWHU €
310pOB’sl. 3 OAHOrO OOKY, CTaH 3JI0POB’Sl 3aJ€KUTh Bl MPUPOJHO 3aAKIAICHUX
XapaKTePUCTHK JIIOJIMHM, a 3 1HIIOTO, — BU3HAYAETHCS BIUIMBOM PI3HUX COIliaIbHUX,
€KOHOMIYHHUX, TPUPOAHUX (DAKTOPIB Ta MOJITUYHUX YMOB, IO € Yy JEepKaBi Ta CBITI.
Ha croromni Hemae € JMHOTO 3arajJbHOTPUIHITOTO0 HAYKOBOTO BU3HAUCHHS ITOHSTTS Ta
3MICTY 3[I0pOB’ sl JIIOAUHH. AHAJIOTIYHO HEMA 1 €AMHOTO MIIX0y 1O BU3HAYEHHS ITpaBa
Ha 3710poB’s. [IpaBo Ha 370poB'st Mae JOBOJII MIMPOKUI 3MICT Ta BKJIFOYA€E B ceOe pi3Hi
dakTopu 31 chepu KXUTTS JIOAWHH, a caMe: aJeKBaTHA MeEIWYHA JOTOMOra Ta
npodiJakTUYHI 3aX0/JM; JOTPUMAHHS CaHITAPHUX HOPM; HEOOXIJHE CcolllaJbHE
00CITyroByBaHHS, TiTi€HA 30BHINIHLOTO CEpeIOBHUINA; O€3MedHl Ta 3J0pPOBl YMOBHU
mparyi; Oe3neyHa NHTHA BOJA Ta JOCTAaTHE XapuyyBaHHsS; HAJICKHUA PIBEHb
POJIOBOJILYOT  O€3MeKH TOIo. 3BEpHEMO YBary Ha mpooOsiemy 3abe3leueHHs
MIPOJIOBOJIBUOT OE3MEKH, KA € 0COOIMBO aKTyaIbHOIO B YMOBaxX BOEHHOTO CTaHy, sKa
HaOyJla 3arajibHOCBITOBOIO MacmTaly, WII0 CBIIYUTh MPO ICHYIOUl HEAOJIIKU
HalllOHAJIbBHUX 3aKOHOJABCTB, YPAJiB, MDKHAPOJHOI CHIJILHOTH IIOAO0 BUKOHAHHS
3000B's13aHb MO 320€3MEYEHHIO JOCTYITHOTO, JOCTATHHOIO Ta SKICHOTO Xap4yyBaHHS 1
3a0€3Me4YeHHs] MaKCUMaJbHO MOXJIMBUX CTaHIApTIB 370poB'a. Sk 3a3HayaroTh y

HOBOMY 3BiTi (haxiBii MiKHApOIHOI TpyNU E€KCIEPTIB 31 CTIMKUX MPOJOBOJIBUUX
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cucreM (iPES), He3gaTHicTh pedopmyBaTH MPOAOBOJBUYY CHUCTEMY IpH3BeNa 0
MOCUJICHHSI HE3aXMIIEHOCT1 y cdepl mpoaoBoibdoi Oesnexu[l]. 'mobamizaris 1€l
MpoOJIEMHU CIIOHYKA€ 10 BHUKOPUCTAHHS TI00ANBHUX TMIIXOMIB I 3a0e3MeueHHs
IrPOMAJICBKOrO0  3/I0POB’S  HUISIXOM OO0 ’€AHaHHS 3yCWIb 3  MDKHApOJHHUM
CIIBTOBapUCTBOM Ta PO3pOOKH e(eKTHBHOI MiKHApOJHO-TIpaBoBoi Oazum [2, c.1].
[Topsn 3 M MOTPIOHO MOCTIMHO YAOCKOHAIIOBATH HAIlIOHATBbHI 3aKOHOAABCTBA 1010
rapaHTyBaHHs Ta peajizallii IpaB JIOAUHU Ha 1Ky Ta 340poB’s. [IpuknagoM Takoro
YAOCKOHAJIEHHS € yXBaJleHHs BepxoBHoto Panioro Ykpainu 24 6epesns 2022 p. 3akoHy
Vkpainu «IIpo BHeceHHS 3MIH 1O JCSKUX 3aKOHOJABUYMX AaKTIB YKpaiHM 010
CTBOPEHHSI YMOB JUIsl 3a0€3ME€YEeHHsI MPOJOBOJIbYOI O€3MEeKM B yMOBAaX BOEHHOI'O
CTaHy», AKMi Ha0yB YMHHOCTI 7 KBITHA 2022 p. 1 cipsIMOBaHU Ha OUIbII €(PEeKTUBHE
Ta WBUAKE 3alIy4Y€HHS CLIbCHKOTOCHOJAPCHKUX 3€Melb y  BUPOOHUITBO
CLIBCHKOTOCTIOAAPCHKOT MPOIYKLIi B YMOBaX BOEHHOIO CTaHy 3a I 3a0€3MeUYeHHs
MPOIOBOJIbYOT O€3MEKH BChOTO CBITY. 3aKOH HAJa€ MPIOPUTET JEPKABHUM IHTEpecam
HaJ 1HTepecaMH MPUBATHUX OCi0 B yMOBaxX BiifHU, TaKOX MPIOPUTETOM BU3HAHO
rapaHTyBaHHsI POIOBOJILYOI OE3MEKH.

[Ie 1o MOMeHTY BO€HHOTO BTOprHeHHs Pocii B YkpaiHy, Ha TyMKy €KCIEpTiB,
JUIs OLBII HIXK OJTHOTO MUIbSIpJia JIFOACH y CBITI MPOJOBOJIbYA Oe3MeKa Ta MpaBo
JIOJMHU Ha JOCTAaTHE XapyyBaHHS He Oyio peanizoBaHuM [3]. 3a ominkamu ®AO
BiifHA 3HAYHO 301IBIITHIIA KUTBKICTh THX, XTO Heaoinae [4]. Ile omHiero 3arpo3or0 ais
IIPOAOBOIBUOT OE3MEKN Ta rapaHTyBaHHS MpaBa Ha JOCTAaTHE XapuyyBaHHS € TOCTiHHE
3poCTaHHs KUIbKOCTI HaceneHHs cBiTy. Jlo 2050 poky HaceneHHs cBITY gocsarHe 9,1
MUTBAPAIB [5, c.2]. 30UIblIeHHS KUIBKOCTI HAceJeHHsA Tmependadae HEOOXiITHICTh
30UTbLIEHHSI BUPOOHUIITBA TPOYKTIB XapuyBaHHSI, a TAKOXK IMIJIBUILIEHHS 1X SKOCTI1 Ta
0e3mevHOCTl 3a A 3a0€3MEUeHHs JIIOJIAM JOCTYIy 10 SKICHHX Ta KOPUCHHUX
NPOJAYKTIB XapuyBaHHs, 3 METOI MIATPUMAHHS HAJEKHOTO CTaHy 3JI0pPOB’S.
XapuyBaHHs JIIOAUHU € OJHUM 3 HaWBaXUIMBIIIMX YMHHUKIB, 5Kl BIUIMBAIOTh Ha il
3n0poB's. XapuyBaHHs 3a0e3reuye HOpPMajibHHM PO3BUTOK, CIPHsSE MPOQIIAKTHIIL
3aXBOPIOBaHb, MPOJOBKEHHIO JKUTTSI 1 CTBOPIOE YMOBH Ui aJ€KBATHOI ajanTailii

JIFOAVHHU 10 HABKOJIMIIIHBOTO MPUPOJIHOTO CEPEIOBUIIA.
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3niiiCHeHHs TIpaBa Ha 3/I0POB's, SIKE € OJHUM 3 HABaXJIMBIIINX MPaB JIIOJIUHH,
OpsIMOI0 MIpPOIO 3&JICKUTh BiJ] 3a0€3MEUEHHs] SKICHUM, KOPHCHHM, JOCTaTHIM,
0e3MeyHuM XapuyBaHHIM, B paMKax HaJICKHOTO PiBHS MPOJAOBOILYOI Oe3meku. OaHak
HE BCl OTPUMYIOTh HAJIE)KHE Ta SIKICHE XapyyBaHHS KOXKHOTO JIHA, IO 3YMOBIIIO€
HEOOXITHICTh TOAATKOBOI yBarv J0 MpoOiieM 3a0e3MeueHHs MPOJI0BOIRY0I Oe3MeKn
KpaiH 3a JjIsl TapaHTyBaHHS MpaBa Ha 3/I0pPOB’l.

Cran onpaunoBaHHsi 00paHoOI NPO0JIEMATHKH, AHAJII3 OCTAHHIX MyOJiKanin
Ta AOCHiIKeHb. [luTaHHSIM mnpaBoBOro 3a0e3MEyYeHHs MPOJOBOJIBUOI OE3IMEKH
VYKpaiHu NPUCBSIYEHO LTy HU3KY HAYKOBHX pOOIT BITYM3HAHMX BueHuUx: B.M.
E€pmonenka, B.I1. XKymmana, T.B. Kypman, C.O. Jlymmaesa, A.M. Cratiku, B.1O.
VYpkeBuua Ta 1H. Baromuii HaykoBHII BHECOK Yy PO3POOKY OKPEMHX CKJIAJOBHX
IpaBOBOIO 3a0e3MeueHHs MPOI0BOJIbUOI Oe3neku 3poominu HacTyrHi HaykoBmi: C.I.
byrepa, O.1. Meni, M. M. HabGaneHko Ta iH. YuMasi0o HayKOBLIB IPOBEJIM IPYHTOBHI
JTOCIIDKCHHSI  HOPMATHUBHO-TIPABOTO  PETYJIIOBAaHHS  MPOJIOBOJBYOI  OE3MeKu
3apyODKHHX KpaiH, 30KpemMa, MoBa e Npo HayKoBi Jopobku M. I'peGeHiok,
10. KoBanbuyk, B.IlaHueHko Tomo. Ajie MOCTIIKEHHS JaHOTO MUTaHHS B acCIEKTi
IPOJOBOJILYOT O€3MeKku SK TapaHTii peami3aiii mpaBa JIOJWHA Ha 3J0pPOB'S €
HEJIOCTATHIM.

Meta. BuBuntu TeOpeTHUYHY Ta MpaBOBY 0a3y, sika peryJroe BIAMOBIAHY cdepy
rapaHTyBaHHs TMpaBa Ha 3/I0POB’A Yy paMKax IMPOJIOBOJIbUOI Oe3MeKu; 3a0e3MeueHHS
3I0pPOBOTO, JOCTATHHLOTO Ta OE3MEYHOr0 XapuyBaHHS.

Bukiaaa ocHoBHoro marepianay. ¥ Craryti CBITOBOi oprasizaiiii 0XOpOHHU
3I0pPOB’ Sl BU3HAYEHO, 1110 3/I0POB'S € OJTHUM 3 OCHOBOTIOJIOKHHX MPAB KOKHOT JIFOAMHH,
HE 3aJIe)KHO BIJ pacH, peiirii, MNOJITUYHUX TEePEeKOHAaHb, EKOHOMIYHOTO YH
COIIAIBHOTO CTaHy. YPSJIM HECYTh BIMOBIJATBHICTH 3a 3/I0POB'st CBOIX HAPO/IIB [6].

BpaxoByroui 3arajipbHOCBITOBI TEHJICHIIII Ta 3 METOI OXOIUICHHS IMpaBaMu
JIFOIMHU MPOOBOJIBYOT O€3MEKH MPOTATOM OCTaHH1X 70 pOKIB 3MICT IIpaBa JIFOJMHU Ha
3I0POB’Sl CYTTEBO PO3MIUPHUBCS 1 TTOYaB 0a3yBaTHCS Yy TOMY YHCII Ha MOXJIHBOCTI
rapaHTOBaHOIO Ta Oe3MeYHOro XapuyBaHHs. Buie3za3HaueHe miATBEPIKYEThCS Ta

3aKpIIUTIOETHCS.  3arajbHOIO JIeKJapaliclo npaB JoauHu 1948 p., OpUIHATOIO
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I'enepansHoto Acambrneero OOH, y sikiit oiliiHO BH3HAHO MPABO HA 1Ky MPaBOM
moauuu. Ilpo ue inmerbes y crarti 25: «KoxkeH Mae mpaBo Ha pPIBEHb KHUTTH,
BIJIMOBIAHUI 30POB'T0 Ta OJAromoyyd4yro Horo Ta Horo ciM'i, BKIIOYAIOUH TKY».
BinToni mpaBo Ha Tky ab0 OKpeMi acleKTH TaKoro mpaBa OyJIM BKJIIOUCHI 10 HU3KU
MDKHApOJHUX JIOTOBOPIB 3 npaB moaunu. Hanpuknan, y ct. 11 MiXHapoaHOTO MaKkTy
PO €KOHOMIYHI, COIliaJIbHI Ta KyJbTYpHI mpaBa BiJ 1966 poky 3aKkpilyieHO «IIpaBoO
KOXXHOTO Ha HAJICKHUH PIBEHB KUTTS JIJIsl ceOe Ta WICHIB CiM'i, BKIIIOUAIOUU JJOCTATHE
xapuyBaHHs». Jlep’kaBu BHU3HAIOTh OCHOBHE IMPAaBO KOXKHOTO OYTH BIIBHUM BIiJ
roJio/ly, BKIIIOYAIOUM KOHKPETH1 3000B's13aHHS 3a0€3MeUUTH CIIPaBeJIMBUI PO3ITOALT
CBITOBHUX IMOCTaBOK IMPOJIOBOJILCTBA 111010 ToTped. Takox y crarti 12 KonBeHiii mpo
JKBIJAMi0 BCiXx (GOpM IUCKPUMIHAIIT MO BIAHOIICHHIO 10 XiHOK Bix 1979 poky
BHU3HAYEHO MPaBO MaTepiB Ta HEMOBIIAT Ha XapuyBaHHA.Y cBoto uepry y Konsenrii
OOH npo npasa nutunu Big 1989 poky npuauieHo 0coOMBY yBary 3aXHCTy IpaBa Ha
Xap4yBaHHA 3 OTJSAY Ha TOM (akT, IO HEAOINaHHA € OCHOBHOIO NPUYHHOIO
CMEPTHOCT1 HEMOBJISIT y CBITI.

ToOTo Ha piBHI HAWBAXKIIUBILIKUX MIXXHAPOJHUX JTOKYMEHTIB IIPABO HA 370POB's
PO3KPHUBAETHCS Y TOMY YHCI 4Yepe3 HaJIGKHHMH PIBEHb IPOJIOBOJILYOI OE3MEeKH Ta
J0cTaTHE, Oe3MeyHe, MMOKUBHE XapuyBaHHS IS 33J0BOJICHHS JIIETUYHUX MOTped Ta
XapyOBUX MepeBar, akTUBHOTO Ta 3JI0POBOTO JKUTTS JIFOIUHHU.

JIUBASYNChL B ICTOPUYHOMY paKypci, 3 OIJsAy Ha O0araroMipHICTh Ta
0araToacrneKkTHICTh MOHATTS MPOJIOBOJILUOT O€3MeKHu Ha0yBajIo BXKIUBUX MOCTIMHUX
3MiH, 30KkpeMa (QopmyBammcs Ppi3HI  KputTepli Il HOro  BU3HAYCHHS.
OpurinanbHe BU3HA4YeHHs 3'sBuiiocss y 1974 pomi Ha BceecBiTHINM TpoaoBOSIbYin
KOH(pepeH1li, sKuM OyJ0 CKOHILIEHTPOBAaHO YBary Ha «HAasBHOCTI y Oylb-KUH 4Yac
JIOCTaTHIX CBITOBUX 3amaciB OCHOBHUX TMPOAYKTIB XapuyBaHHS JUIsl MiATPUMKH
CTIHKOTO 3pOCTaHHS CIIOKUBAHHS MPOAYKTIB XapuyBaHHS Ta KOMIICHCAIIT KOJTUBAHHS
B BHUpPOOHUITBI Ta miHax» [7]. 3rimHo Pumcekoi nekmapanii «IIpo BcecBiTHIO
po1oBoIbuy Oe3neky» (1996 p.), sika BBakaeThesl PyHIaMEHTATLHUM MI>KHAPOTHUM
akToM y cdepi MDKHApOAHOI MPOJOBOJBLUOI Oe3MeKH, IPOoJI0BOJbYa Oe3leKa

BU3HAYAETHCS K CTAaH €KOHOMIKH JCP)KaBH, 32 SKOTO HACEJIEHHIO KpaiHH Y MJIOMY Ta
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KOXXHOMY TPOMAJTHUHY TapaHTYe€Tbcsl 3a0e3MeyeHHs JOCTyNy [0 MPOJIYKTIB
XapuyyBaHHs, TUTHOI BOJIM Ta 1HIIMX Xap4yOBUX MPOAYKTIB Y SKOCTi, aCOPTUMEHTI Ta
oOcsirax, sIKi HEOOXigHI Ta JOCTaTHI Uil (PI3UYHOTO 1 COI[ANBbHOTO PO3BUTKY
0Cco0uCTOCTI, 3a0€3MEUeHHS 3/I0POB’Sl HACEICHHS.

PumMchbka neksapariis Ipo BCECBITHIO MPOIOBOJIbYY O€3MeKy BU3HAYAE HACTYITHI
KOMIIOHEHTH TMPOJOBOJBYOI Oe3meku: (i3uuHa 1 EKOHOMIYHA JOCTYMHICTb,
IIPOJIOBOJIbYA HE3AICKHICTh, HAAIWHICTh BITHOCHO CE30HHUX 1 OTOAHUX KOJMBAHb Ta
CTIMKICTh 3pOCTaHHS BUPOOHUIITBA [§].

Ha 1migcraBi  BHIIE3a3sHAauYeHUX  MOJIOKEHbL  OUIBIIICTG  HAIlOHAJILHUX
3aKOHO/ABCTB 3aKpPIIUIIOI0Th YOTUPU OCHOBU MPOJOBOJIbYOI OE3MEKHU - 11€ HASIBHICTD,
JOCTYIl, BUKOpPUCTaHHA Ta cTaOuibHICTh. Hamnpuknan, B VYkpaiHl BHU3HAUYEHHA
IPOJIOBOJIbYOT Oe3meku MmojaHo y 3akoHi Ykpainu «[Ipo nepkaBHy mMiATPUMKY
CLIIBCBKOTO TocnojiapcTBa Ykpainu» Bij 24 uepBHs 2004 p. Ne 1877, BiANOBIAHO 10
CT. 2 SKOr0 MPOJIOBOJIbYA Oe3IeKa — 1€ 3aXUILEHICTh KUTTEBUX IHTEPECIB JIOANHH,
sKa BHUPAXKa€TbCs Yy TapaHTYBaHHI JAEpKaBOIO OE3MEepelKogHOr0 €KOHOMIYHOTO
JTOCTYMY JIIOJUHU 0 MPOJYKTIB XapuyBaHHS 3 METO MiATPUMAaHHS ii 3BHYANHOL
KUTTEBOI JisbHOCTI. Takok y Haka3l MiHicTepcTBa ekoHOMiku Ykpainu «IIpo
3aTBEp/KEHH METOIUYHMX PEKOMEHJAlId 100 PO3pPaxyHKy pPIBHS €KOHOMIYHOI
oesnexu Ykpainn» Bix 29.10.2013 p. Ne 1277 nponoBosiibua Oe3neka BU3HAUCHA K
CTaH BUPOOHMIITBA MPOJYKTIB XapdyBaHHS B KpaiHl, 110 3JaTHUN MOBHOIO MipOIO
3a0€3MeunT MOTPEOU KOXKHOTO WICHA CYCIIJIbCTBA B IMTPOJAOBOJIbCTBI HAJIEIKHOT SIKOCTI
32 YMOBHU HOro 30aJJaHCOBAHOCTI Ta JIOCTYIHOCTI JJIsi KOXHOIO 4JI€Ha CYCHJIbCTBA.
Busnaueni Ha MIKHApOAHOMY PIBHI KPUTEPIl MPOIOBOIBUOI OE3MEKH HE 3HAXOMISTH
CBOTO YITKOrOo BIJOOpaXeHHS B YKpPaiHCHbKOMY 3aKOHOAABCTBI. 3MICT TOHSATTA
MIPOJIOBOJIHYUOT OE3MEKN Ma€ PO3KPUBATUCS B CUCTEMI KPUTEPIiB 1 O3HAK, K1 JAIOTh
BCEOIUHY XapaKTEPUCTUKY ii MOTOYHOIO CTaHy, IUHAMIKM Ta TeHIEHIIH 3MiH. [Ipu
IbOMY OCOOJIMBO BaYKJIMBUM € HASBHICTH (POpMaTi30BaHUX 1HIUKATOPIB 1 KPUTEPIiB, 32
JIOTIOMOTOI0 SIKUX SK SIKICHO, TaK 1 KIJTbKICHO MOYJIMBO OLIIHUTU PiBE€Hb MPOIOBOIBYOT

Oe3IeKu aeprKaBHu.
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[ToBepTarouuch 10 rapaHTyBaHHS HAa MIKHApOJHOMY DiBHI IpaBa JIOJWHU Ha
3J10pOB’ s, MOTPIOHO 3BEPHYTH YBary Ha MOHSTTS «XapuyOBOTO MPaBay, KE 3aKPIIJICHO
Ha piBH1 €Bponu (PamkoBoro Pernamenty (€C) Ne 178/2002). Sk BuzHayeHo y cT.3
PernamenTy xap4oBe MpaBO IMeEpeciiiye OAHY 3arajibHy IUJIb - BUCOKUW pIBEHb
3aXUCTY KHUTTA 1 3710pOB’4 Jrozei [8]. Bumiesaznauene mie pa3 miaTBepaKye OpPiEHTUD
€Bpomnu Ha 3aKpIIJICHHS Ta 3a0€3MeYeHHS TAKOTO PIBHS MPOIOBOJILYOT O€3MeKH, TKUN
MO>K€ TapaHTyBaTH MMPABO Ha 3/J0POB’S1 KOXKHOT JIFO/IUHU.

[HIIMM NpUKIIagOM 3aKpIIUICHHS IOB’S3aHOTO0 PO3BHUTKY IpaBa JIIOJWHU Ha
3JI0pOB’s Ta IPOAOBOJIbYY Oe3MeKy € JlaTuHoaMeprKaHChKa IeKIapaliisi paB JIIOUHH,
npuitHaTa Ha 25-if Yeprosiit Acamb6iei JlatmHoamepukaHcbkoro ta KapuOchkoro
napiamenTy Bix 3 rpyansa 2009 p., ae y ctartax 7 Ta 9 3a3HavYa€ThCS, 1O «BC1 JIFOJIHU 3
JlaTnHCHKOT AMEpHUKH MalOTh IIPaBO Ha 1KY, sika 3a0e3neuye 310poBUil PizuyHul Ta
MICUXIYHUMA PO3BUTOK» [9].

VY CBITI ICHY€E TPU OCHOBHI CIIOCOOU, SIKUMH BIPOBAJI)KYETHCS HA HALIOHAJIbBHOMY
3aKOHOJIaBUOMY PIBHI MPaBO Ha 1Ky Ta MpojoBosibuy Oe3meky. Ilepmmii crmoci6 —
3aKpIIUICHHS Ha PIBHI KOHCTUTYIII NpaBa Ha 1Ky. pyruil - npudHATTS paMKOBOTO
3aKOHY PO MPaBO Ha MPOIOBOJILCTBO 200 MPOAOBOJIBYY Oe3mneKy. TpeTiit — CTBOpEHHS
rajgy3eBoro 3aKOHOJIaBCTBAa y c(depl HAJIEKHOTO XapuyyBaHHS Ta IMPOJOBOJIBUYOT
oesneku. llle ogHUM BaXJIMBUM €JIEMEHTOM TapaHTYBaHHS IpaBa Ha 37I0pOB’S B
aCMeKT1 MIPOIOBOJIBYOTO PAKYPCY € HASIBHICTD JIIEBUX MEXaHI3MIB 3aXUCTY MOPYIICHHS
opaB Ha XapuyBaHHS, 1Ky Ta MPOJOBOJIbUY O€3leKy Ha HalllOHAJbHOMY,
pErioHaNbHOMY Ta MIKHAPOJAHOMY PIBHSX.

3ocepearMo yBary Ha MojoKeHHSX KOHCTUTYIIM TUX KpaiH, K1 BU3HAIOTH Ta
IPSIMO 3aKPITUTIOIOTH MPABO HAa XapuyBaHHSA Ta MIPOJI0BOJIbYY Oe3neKy. Jlyxe BaKInBo,
1100 MOJI0KEHHS MIKHAPOAHUX aKTIB MO0 MpaBa Ha MPOOBOJIbYE 3a0€3MECUCHHS SK
COILIIAJIbHO-€KOHOMIYHE TPaBO, 3HAXOAWJIO CBIA PO3BUTOK Ta BHU3HAYCHHS Y
KOHCTUTYIISIX JepKaB. Y BCbOMY CBITI ICHY€ 23 HalllOHAIbHUX KOHCTUTY1I1i BU3HAIOTh
npaBo Ha ixy [10, c.1] Ta Maiike MONIOBUHY KOHCTUTYIIH CBITY 3aKpIIUIIOIOTH MPaBO
Ha 3a0poB's [11, c. 330]. Hanpuknan, y ct. 1 Koncrurynii YkpaiHu mnpaBo Ha

MIPOJIOBOJIBCTBO Ta HAJICKHHUM PIBEHh XapUOBOi OE3IMEKH 3aKPIMIICHO 1 PO3KPUTO Yepes
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BU3HAUYECHHS YKpaiHM SIK COLaJIbHOI JEp>KaBH, 3 UMM IOB’A3y€TbCSI HEOOXITHICThH
JIEp’)KaBHOTO TrapaHTyBaHHS MpoJoBoJibuoi Oe3neku. Takox cr. 48 Koncturymii
VYkpaiHu BW3HA4Ya€e MPOAOBOJILYY O€3MeKy sK OOOB’S30K JepkaBu 3a0e3medyBaTd
paBO KOKHOTO HA JOCTaTHIN >KUTTEBUM pIBEHb, SKUM Mepea0adyeHo 1 JOCTATHE
xapuyBaHHsA. OTke, MpaBy TIpPOMAasH Ha MPOJOBOJIbBUY OE3MEKy KOPECHOHIYE
000B’S130K Jep’KaBW IMIOJI0 HAJIEKHOTO, CTAOUTHPHOTO Ta IOBHOTO 3a0e3MeueHHS
HaceJeHHs MpoJaykTamMu XxapuyBaHHs. Takox y cr. 49 Konctutymii Ykpainu
3aKpIIUIEHO IPABO HA OXOPOHY 3/I0POB 4.

VY crarti 15 Konctutyuii pecnyoniku banrnagems ixa Ta Meau4Ha JOIMOMOTa
BU3HAIOTHCSI OCHOBHUMH KUTTEBUMU noTpeOamu. [linBumieHHs piBHS Xap4yyBaHHS Ta
MOKPAILIEHHS 3/I0POB'Ss HACEJEHHS € OCHOBHUM OOOB’SI3KOM JepkaBu (ctarTss 18
Kouncrurymii) [12].

VY cBoto uepry Konctutyiisi boniBii mporosoiiye, o0 «KOXKHA JIOJIMHA Ma€e
MpaBO Ha BOJAY Ta 1Ky» 1 TakoX Te, IO «JepKaBa 3000B’s3aHa TrapaHTYyBATU
IIPOJIOBOJILYY OE3IEKY 3a JOIIOMOTOI0 3JJ0pPOBOi, aJICKBATHOI Ta JOCTAaTHBOI KIJTLKOCTI
K1 11 Beboro HaceneHus» (Crartsa 16) [13].

Taki KOHCTUTYIIIHI TTOJIOKEHHS CTBOPIOIOTh HEOOX1HY OCHOBY JUIsI PO3BUTKY
Ta pedOpMyBaHHsS HAI[IOHAIBHOI'O 3aKOHOJABCTBA WIOJI0 T'apaHTyBaHHS IpaBa Ha
3I0pOB'sl Uepe3 HaJeKHUI pIBEHb MPOJOBOJIBYOI O€3MEKH Ta XapUyBaHHS.

KoHctutymii neskux KpaiHM NOpsSMO HE TapaHTyIOTh MPaBO Ha DKy Ta
POJOBOJIbYY O€3MeKy, ISl HUX € TOCTaTHIM BU3HAHHS HOPM MIKHApOIHOTO IMpaBa.
Tax y ct1.25 Koncturymii ®enepatuBHoi PecnyOmiku HimeyunHa BcTaHOBJIEHO
MpUMaT MIKHAPOTHOTO TIPaBa - 3arajibHi HOPMHU MIKHAPOHOTO MPaBa € HEB1I'€MHOIO
yacTUHOIO (enepanbHOro rmnpaBa. BoHM MawoTh mepeBary Haj 3aKkOHaMU Ta
0e31mocepeIHbO CTBOPIOIOTH MPaBa Ta 000B’SI3KH JISI )KUTENIB (pefepabHOT TEPUTOPIi.
[14]. ®enepatuBHa PecnyOnika Himeuunna patudikyBaiia MixkHapoAHHUIM MakKT Mpo
€KOHOMIYHI, COIllaJIbHI Ta KyJbTYypHI mpaBa y 1973 poili 1 UbOTO JAOCTaTHBO IS
BU3HAHHS, 3aKpIIUICHHA Ta 3a0e3leueHHs y KpaiHl MpaBa Ha XKy, MPOIOBOJIBUY

Oe3IleKy Ta BIANOBIIHO peari3allii mpasa Ha 340POB .
y p p p
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®denepatuBHa PecnyOmika bpasumis, PecnyOmika ExBamop, PecmyOiika
I'Batemana, PecnyOmika Inmonesis, Cnonydeni Illtatm Mekcuku, Pecmy6iika
Hikaparya 1 boniBapiancbka PecnyOmika Benecyena minuid IiHIIUM —IUISXOM
3aKpIIUIIOI0YN 1HCTUTYIIHHI paMKH Ta KEpiBHI MPUHIMIIN MPOJOBOIBYO0I OE3MEKH y
paMKOBUX 3aKOHAX, BH3HAIOYM NPaBO Ha Ky Ta/abo 3aCTOCOBYIOUM MIAXiJ, IO
I'PYHTYETBCS Ha IpaBax JiroauHu [15].

BaxxnuBuM NMpuUKIIagoM BUIICONMUCAHOTO MOXke OyTH PerioHanbHul pamMKOBUN
3aKOH TPO TMPaBO Ha MPOIOBOJIBCTBO, MPOAOBOJIBUY O€3MeKy Ta MPOJOBOIBYUN
cyBepeHiTeT Bif 2012 poky npuiiHstuii mapiaamenToMm JlatuHcbkoi Amepuku [7].
OCHOBHOIO METOIO PAMKOBOTO 3aKOHY € BU3HAUEHHSI 3arajbHUX MIPUHIIUIIIB IPABOBOIO
pEeryJIIOBaHHS, 3ajMIIAlOuM JIeTalll CHelialbHUM 3aKOHAaMH HHXXYOr0 PIBHS.
BignoBigHo no ct.1 00’€kToM PerioHaaprHOTO pamMKOBOTO 3aKOHY € HEOOXI1JTHICTB
BCTAHOBJICHHSI MPaBOBOi 0a3u, sika O J103BOJMIIA KOXKHIN JepKaBl BIPOBAKYBaTH
MOJIITHUKY Ta CTPATEriio, 100 Ha MOCTIMHIA OCHOBI T'apaHTyBaTH, K HAI[lOHAJbHUN
IIPIOPUTET, MPABO HA TIPOJOBOJIbYY O€3MEeKy HACEICHHS JIJISl 3I0POBOTO KUTTH [7].

Cepen 3a3HayeHUX BUILE TPhOX CIOCOOIB 3aKPIMVIEHHS HA HALIIOHAJIbHOMY P1BHI
KpaiH TpaBa Ha MPOJOBOJIBYY O€3MEKy BaXJIUBUM € 3a0€3MeUeHHs] 1CHYBaHHS
rajgy3eBoro 3akoHOJaBcTBa y Miil cdepi. [IpukiagoM ramy3eBoro mpoa0BOJIBLYOTO
3aKOHOJIaBCTBAa MOKHA Ha3BaTu [ nmodanbuuii 3akoH CIIA nipo nponoBoibuy Oe3nexy
BiZ1 2016 poky. Y 3aK0HI BU3HAYEHO MOHATTS O€3MEUYHOCTI MPOIYKTIB Ta XapuyBaHHSI,
0 O3HA4ya€ JOCTYN Ta JOCTYIHICTh, BUKOPHCTaHHS Ta CTaOIBHICTh JTOCTATHBHOL
KUTBKOCT1 MPOAYKTIB XapuyBaHHS JIJIs1 33JIOBOJICHHSI KaJOPIMHUX Ta XapYOBUX MOTPEO
JIJIs1 aKTUBHOTO Ta 3/I0POBOTO KUTTA [16].

He meHm BaxuMBHUM criocoOOM 3akpilUICHHSI Ta peaiizailii MmpaB JIOJUHU €
rapaHToOBaHa JIEP’KaBOID MOXJIMBICTh 3BEpHYTHUCS JO Ccyay abo 1HIIOro
YIOBHOBXEHOTO OpraHy MIOJ0 3aXHCTy MOPYIICHOTO MpaBa, a TAaKOX OTPHUMAaHHS
HaAJIEXKHOI0 MpaBoBOro 3axucry. Lle crocyerbcs 1 peanizaiii mpaB JIIOJUHU Ha
MIPOJIOBOJIBYY O€3MeEKy, 1)Ky Ta 3/I0pPOB 4.

He 3Baxxaroum Ha Te, 110 y OLIBIIIOCTI KpaiH MpaBo Ha MPOI0BOIBYY O€3MeKy Ta

Ky 3aKpIIUTIOETHCA Y BHYTPIITHHOMY 3aKOHOJIABCTBI, SIK MIOKa3y€ MPAKTHKA CYJOBOTO
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3aXMCTY MpaB JIIOJIMHUA HA XapuyBaHHs Ta MPOJOBOJIbYY O€3MeKy, MOBa WJIe JIUIIIE PO
MOKJIMBOCTI HEMIPSAMOT'O JOCTYITY JI0 IPABOCY A1, Y OUIBIIOCTI BUITAIKIB HalllOHAJIbHI
CyJI HE BU3HAIOTh MOXKJIMBOCTI1 CYJTOBOTO 3aXHCTY caMe MpaB Ha ixy. Jluie Ha OCHOBI
3aXMCTy TpaBa Ha KUTTA, MAllHO YW 370pOB'S 3A1MCHIOETHCSA 3aXHUCT MOPYIIEHOTO
mpaBa. HaiiOunpme Takux 3BepHEHb Ha a(PUKAHCHKOMY Ta aMEpPUKAHCHBKOMY
koHTuHeHTax [17, c. 37]. Hampuknan, cnpaBa Ogoni Case before the African
Commission on Human and Peoples’ Rights [18], Kenneth George and Others v.
Minister of Environmental Affairs & Tourism [19], Case of the Sawhoyamaxa
Indigenous Community v. Paraguay [20] Tomo. Peanbnuit qoctyn a0 npaBocyaus 3a
JUTSL 3aXMCTY MOPYIICHOTO MpaBa Ha XapyyBaHHS Ta HAJEKHUMA piBEHb MPOJAOBOILYOI
0e3meKy rapaHTy€e MOXKIIMBICTh peati3allii mpaBa Ha 370POB’ S JTFOANHH.
[TimcymoByr04YM MOTPIOHO MIAKPECITUTH, IO TPABO HA MPOIOBOJIBUY OE3IEKy Ta
DKy TI€IO0 YM IHIIOIO MIPOIO, PI3HUMHU BHUIICONMHCAHUMHU CIOCOOaAMHU 3aKpIIIEHO Ha
P1BHI 3aKOHOAABCTB OUIBIIOCTI KpaiH. AJie ICHY€ BEJIMKa BIAMIHHICTh MK O(QILIHHUM
BU3HAHHSM JIEP>KaBOIO MPaB JIIOJMHU Ta 1X MOBHUM BTIJICHHSM Y KHUTTS Ha MPAKTHIIL.
Jlep>xaBu 3000B’s13aHI MOBa)KaTH, 3aXMILATH Ta BUKOHYBATH OQILINHO 3aKpimieHl
npasa [21, c.2]. [linxoau nepxaBu 10 3a0€3MEUCHHS MPOIOBOILYO0I O0€3MEeKH MOYKHA
Ha3BaTH «IPABO3aXMCHUMMY» JIMIIE SKII0O BOHM PO3TJSAAIOTh 11 MpaBa sIK
dyHIaMeHTalIbHI. Y paMKax MpPaBO3aXMCHOTO MIAXOAY YPSAAU JEp:KaB MOBUHHI
pO3TJIsiIaTH TapaHTyBaHHS IMPOJIOBOJBYOT O€3MeKu sk 00OB’SI30K, a HEe sK (hopMmy
TOOPO3HUIMBOCTI. Y TPaBO3aXMCHIA KOHIIETIi OCOOJMBHUI aKIIEHT POOUTHCS came
BIJIMOBIATBHOCTI HOCIiB 00OB’SI3KIB Mepe]] MPaBOBIACHUKAMHU, HAa aKTUBHIA y4dacTi
BCIX 3aIlIKaBIICHUX CTOPIH Yy pO3poOIll TMOJITHUKHA, HA MPO30POCTI ypsiay Ta Ha
3a0e3MeyeHHl 4yepe3 He3alie)kHy MpaBoBY 0a3y JoCTymy Jrojed 10 e(heKTUBHHUX
3aco01B MPABOBOr'0 3aXHCTY, KOJW BOHM HE OTPUMAIM HAJIEKHOTO. Takum 4UHOM,
T1IX1/1, 3aCHOBaHMI HA MPaBax, € KIIFOYOBUM IHCTPYMEHTOM Y JOCSITHEHHI HaJIEKHOTO
P1BHSI MPOOBOJIBYOI OE3MEKH SIK FapaHTii MOKIMBOCTI peasizallii mpaBa Ha 3J10pOB’sl.
BucnoBkun Tta mnpomo3umii. [IpomoBonbua Oe3mexka Ta XapuyBaHHS €
[EHTPAIBHUM IS TPOMAJSHUHA Ta OCHOBOIIOJIOXKHUM ISl JAepKaBu (HhaKTOPOM

AJOTPUMAHHA IIpaB JIFOAWHH. HpOI[OBOJIb‘{a Oe3reKka € KOMIIOHCHTOM Ta rapaHToM
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peaizalii mpaBa Ha 310poB’s. B¢l 1HIIII KOMIIOHEHTH MpaBa Ha 3/I0pPOB’ s 3aJIekKaTh BiJl
il HamexxHoro crtaHy. HamexxHuil piBeHb IIPOJOBOJIBUOT O€3MEKH IMOBUHEH
3a0e3medyBaTrcs ypsaaMu KpaiH Ta MIKHAPOTHOIO CHITLHOTO MIISTXOM PO3pPOOKH,
3aTBEpKEHHS a00 IMIIJIEMEHTAIlll BiJIOBIIHOI HOPMATUBHO-TIPABOBOI 0a3H, a TaKOXK
[JIIXOM CTBOPEHHS MOJIITUYHOI Ta IHCTUTYIIOHATIBHOI CTPYKTYpH. JlepKaBu MOBUHHI
rapaHTyBaTH MPaBO Ha MPOJOBOJIBUY O€3MeKy, SKE BIAMOBIIHO MOXE 3a0e3MeunTa
IpaBO Ha 37I0POB’sl, Y TOMY YHUCII1 Yepe3 CTBOPEHHS HAI[lIOHAIBHOI CUCTEMU OPraHiB, a
TaKOX Yepe3 rapaHTyBaHHS HATIMHOI CHCTEMH 3aXHCTY TTOPYIICHOTO MpaBa.

Jlep>kaB  MOXKYTh 3aKpIIUTIOBAaTH TIPaBO Ha TMPOJOBOJIbBUY O€3MeKy y
BHYTPIIIHBOMY 3aKOHOJIaBCTBI, 30KpeMa y cBoix Koncturyisx. He MeHI BaxxImBUM
€ ICHyBaHHS pPaMOYHOTO 3aKOHy TMIPO TMPOJOBOJbUY Oe€3meKy abo CTBOpPEHHS
BIJIMTOBITHOTO TaJTy3€BOI'0 3aKOHO/1aBCTBA.

Jlep>xaBM Ta MIDKHApOJHI IHCTUTYLIi IOBHMHHI 3a0e3levyBaTd aJeKBaTHI,
e(eKTHBHI Ta CBOEYACHI 3aCO0M MPABOBOTO 3aXMCTy Yy BUIAJKaX MOPYIICHHS MpaBa,
OCKIJTbKM €(DEeKTUBHICTh OyIb-IKOTO TMpaBa JIOJWHUA BU3HAYAIOTh pPeaTbHUMU

pe3yiabTaTaMu, JOCATHYTUMU BHaCHiI[OK 34CTOCYBAaHHA HOPM.
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BIHCBKOBA ATPECISI P@ TA TUMYACOBA OKYIIALIS SIK
HIACTABMU 3BIVIbHEHHA BIJ BIAITOBIJIAJIBHOCTI 3A
KPEAUTHUMMU 30b0B'A3AHHAMMU

MILITARY AGGRESSION OF THE RUSSIA AND TEMPORARY
OCCUPATION AS GROUNDS FOR EXEMPTION FROM
RESPONSIBILITY FOR CREDIT OBLIGATIONS

AHoTanisi. AKTYyalbHICTh CTAaTTI 3yMOBJIGHa CKPYTHUM (DiHAaHCOBUM
CTaHOBUIIEM, B SIKE MOTPAIUIIU NTEPEBaXKHA OUIBIIICTD (PI3UYHHUX Ta FOPUIAYHUX 0C10
BHACIIJIOK ecKaailii BIiChKOBOI arpecii pociiickkoi ¢eaepariii mpotu YKpaiHu Ta
30UTbLIEHHSIM O0CATY THUMYacOBO OKYMOBAHMX TEPUTOPIM, a TakoX 3MIHAMHU B
YKpaiHCbKOMY  3aKOHOAABCTBI. BHacmiiok aHamidy HAayKoOBOi  JITEpaTypH,
3aKOHOJIAaBCTBA Ta CYJOBOi MPAKTUKH POOISATHCS BUCHOBKH, II0: (OpC-MaKOpHi
00CTaBMHM HE MalOTh MPEIOAMIIANIBHOrO (3a3/1aJeri/ib BCTAHOBJICHOIO) XapakTepy;
00O0B’SI30K JOKa3yBaHHsS LIMX OOCTAaBUH IOKIAJAEThCS HA Ty 0CO0y, siIka Ha HHUX
MTOCUJIAETHCS; HEOOX1AHO JOBECTH iX HaI3BUUAMHICTD Ta HEBIJJBOPOTHICTH, a TAKOXK TE,
IO caMe& BOHM CTaji MPUYMHOI0 HEBUKOHAHHS YH TPOCTPOUCHHS 3000B'sI3aHHS;
HasBHICTh (OpPC-MaXOPHUX OOCTAaBMH MOXKE OyTH 3acCBIUYECHO BIAMOBIIHUM

KomrieTeHTHUM opraHom (BiamosigHa TIIIT Bumae ceptudikar), mpoTe HaASIBHICTH
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ceptudikary TIIII me He € 3amopyKor 3BUILHEHHS BiJ BiAMOBIIAIBHOCTI, MOXYTh
HiATBEPKYBATUCA Oy Ab-SIKUMU JJOKA3aMH.

3a 3araibHUM MPABUIIOM, (pOpc-MakopH1 OOCTaBUHH 3BUIBHSIOTH HE BiJl CAMOTO
3000B's13aHHA, a BIJ BIAMOBIIANBHOCTI 3a Horo mnopymieHHsA. CyjoBa MNpakTHKa
CBIJJYUTBH, III0 HABITh HE BiJl BCHOTO 0OCSTY BiJMOBIIaIBHOCTI, a JIUIIE BiJl HEYCTONKHU
(1.3 c1.550 UK VYkpaiau), a He Big mTpadHUX caHKIiA, nmependadennx cr.625 1K
VYkpainn). [Ipote, BHachigok 3MmiH 10 LK Vkpainu 3 24.02.2022 poky mnpoTsrom
BCHOI'0 YacCy BOEHHOTO 1 HAJ[3BMYAITHOIO CTaHy, a TakoxX npotsarom 30 qHIB micis iX
3aKIHYEHHS MO3MYaJIbHUKU 33 KPEIUTHUMHU JOTOBOpaMH 1 JOTOBOpaMHU IO3UKU
3BUIbHEHI 1 BiJ mITpadHux caHkiii 3a c1.625 LK Ykpainu.

Caip BU3HATH, 1O Y 3B’SI3KY 13 TPOILIOBUM XapaKT€POM KPEIUTHUX 3000B'sI3aHb
y OUIBIIOCTI BUMAIKIB YKPaiHChKI CYJM CKENTUYHO CTaBJISATHCS JO THUMYAcCOBOI
OKymarlii, SIK MiJICTaBU 3BUIbHEHHS B1Jl BIAMOBIAAIBHOCTI 32 MOPYIIEHHS KPEIUTHHUX
3000B's13aHb. [Ipy 1IbOMY HOpPMH CHEIIATLHOTO 3aKOHOJJABCTBA 3BUIBHSAIOTH OKPEMUX
MO3WYAIBHUKIB 32 CMIOKUBUUMH 1MOTEYHUMHU KPEIUTAMU BiJl BUKOHAHHS OCHOBHOTO
3000B's13aHHS 32 JOTOBOPOM.

KurouoBi ciioBa: Gpopc-Maxop, KpeuTHI 30008’ 13aHHS, T11/ICTaBU 3BUTLHEHHS BiJ

BIAMOBITAJIFHOCTI.

Summary. The relevance of the article is due to the difficult financial situation
in which the vast majority of individuals and legal entities have fallen as a result of the
escalation of the military aggression of the russian federation against Ukraine and the
increase in the volume of temporarily occupied territories, as well as changes in
Ukrainian legislation. As a result of the analysis of scientific literature, legislation and
court practice, conclusions are drawn that: force majeure circumstances are not
prejudicial; it is necessary to prove their emergency and inevitability, as well as the
fact that they were the cause of non-fulfillment or delay of the obligation; the presence
of force majeure circumstances can be certified by the relevant Chamber of Commerce’
certificate, however, such certificate is not yet a guarantee of exemption from

responsibilitye.
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Force majeure does not release from the obligation itself, but from responsibility
for its violation. Court practice shows that not from the full scope of responsibility, but
only from a penalty (Part 3 of Article 550 of the Civil Code of Ukraine), but not from
fines provided for by Article 625 of the Civil Code of Ukraine). However, as a result
of changes to the Civil Code of Ukraine from February 24, 2022, during the entire
period of martial law and state of emergency, as well as within 30 days after their end,
borrowers under credit agreements and loan agreements are also exempt from fines
under Article 625 of the Civil Code of Ukraine.

Due to the monetary nature of credit obligations, in most cases, Ukrainian courts
are skeptical of temporary occupation as grounds for exemption from liability for
breach of credit obligations. However, special legislation exempts individual
borrowers under consumer mortgage loans from fulfilling the main obligation under
the contract.

Keywords: force majeure, credit obligations, grounds for exemption from

liability.

IMocranoBka mnpobaemu. BiiicbkoBa arpecis pociiicbkoi deepaiiii mpoTH
VYkpainu Ta oOKymaiisi 4acTMHU TepuTopii Hamoi kpainu 3 2014 poky cropasise
CYTTEBMII HETaTUBHUI BIUIMB HAa €KOHOMIKY Hamioi gepkaBu. Eckananis arpecii 3 24
mrotoro 2022 poky JUIIe MOCKIINIA 1S BILIUB Ta 3MIHWJIA IOACHHE XUTTS MIPAKTUIHO
KO)KHOTO YKpaiHI. BHKIMKK, 3 SKAMHU CTHKHYJHCS YYaCHUKH IUBUIHHHX
MPaBOBITHOCHH, TOPKAIOThCS BCiX cdep iXHBOI iSIBLHOCTI, BIUIMBAIOTH Ha IX
(p1HAHCOBY CIIPOMOKHICTB, IX MOKJIMBICTh BUKOHYBATH B3sT1 Ha cebe 3000B's13aHHS.

Konu #iaeThest mpo BUKOHAHHS TPOIIOBUX 3000B'13aHb, 0COOJIMBO KPEIUTHUX,
Ba)XKO Ha3BaTH OOCTABUHU, sIKI O BHKJIIOUAIH BiIOBIIAIBHICTD 32 iX MPOCTPOUCHHS.
Bimnosiguo no ¢1.617 LIK Vkpainu [1] ta 4.2 ¢1.218 'K Vkpainu [2] BincyTHICTh Yy
OOpKHUKA HEOOXITHUX KOIITIB HE BBAXKAETHCS BUIMAJIKOM, HENIEPEOOPHOIO CUIIOKO.

CraH onpanoBaHHsA 00paHoi MP00JIeMAaTHKH, AHAJII3 OCTAHHIX IMyOJiKamii
Ta J0CHiIKeHb. [IUTaHHS, UM MOXHA BBa)XAaTH TaKy OOCTaBUHY (Popc-Makopom,

HEOJIHOPA30BO JOCTKYBAJIOCS B JITEpaTrypli, NpoTe, MEPEeBaXXHO Js LUBUIBHO-
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npaBoBux 3000B's13aHb B 1sioMmy (O. C. lodde, b. C. AatimonoBum, B. K. Paiixepom,
I. C. [IponaeBuy, O. O. Menbhuk, K. Kairo6a, K. Kontoxosa). Kpim Toro, 3 ornsny Ha
JMHAMIYHICTh 3aKOHOJIABCTBA ICHY€ MOTpeda MpH JIIUTH OUIbIE YBAard MUTAHHAM
BHKOHAHHS TaKUX 3000B'13aHb caMe B KOHTEKCTI BOEHHHX 1, 1110 1 € METO III€1 CTaTTI
[3-6].

Xoua okpewmi BueHi (I. C. IIpomaeBuy, K. Kamro6a, K. Konroxosa) Hamararotscs
PO3MEXyBaTH TepMiHU «(opc-Maxkop» 1 «HemepebopHa cuiay, MPOoTe OiIBIIICT
HayKoBIIiB iXx 0ToTOkHIOIOTH (O. C. lopde, O. O. Menbauk). Lei miaxia 3akpiniaeHui
1 B 3aKOHOJIAaBCTBl YKpaiHu: Gopc-MakopoM BBAKAIOTHCS 00CTaBUHU HenepeOOpHOi
CHUJIH, 10 YHEMOKJIUBIIIOIOTH BUKOHAHHS SIK JIOTOBIPHUX 3000B's13aHb, TaK 1 000B’SI3KIB
3r1IHO 13 3aKOHOAABYMMH Ta IHIIMMU HOPMATUBHUMHU akTamMu (4.2 cT. 14-1 3akony
Ykpaiau «[Ipo TOproBo-nmpoMuciIoBi nanaTi B YKpaini») [3-6; 7].

MeTta nocnipkeHHs MoJIArae B ToMy, 00 3’sCyBaTh MEXaH13M 3BUJILHEHHS Bij
BIINOBIATLHOCTI 32 KPEAUTHUMU 3000B'I3aHHSMH Y IUBUTBHUX MTPABOBIAHOCUHAX IT1]T
yac BIACHKOBOI arpecis pd Ta TUMuacoBa oKynailis. Mera rnmokjiagae Ha HaC 3aBJIaHHS
3’4CyBaTH: YA MalOTh (POPC-MAKOPHI OOCTAaBUHM MPEIOJULIMHUI XapakTep; Ha KOro
MOKJIaIa€Thcsi 000B’SI30K JOKa3yBaHHSA Yy CIpaBaxX aHaNI30BaHOI KaTeropii mija 4ac
BOEHHOTO CTaHy, SIKI JIOKAa3W € 3alOpyKO 3BUIBHEHHS BiJ BiANOBIAAIBHOCTI 3a
KPEIUTHUMH JOTOBOPAMH B YMOBaX BOEHHOTO CTaHY.

Buxknang ocHoBHoro marepiaiay. Jlo dopc-maxopHux Halexatb fAK Ti
0o0CTaBUHM, SKI BKE€ HACTalIM (HANPUKIAA, 30pOMHUNA KOH(DIIKT, BKIOYAIOUN ajle He
00OMEXyIOUHCh BOPOKUMH aTaKaMu, 0J10Ka1aMH, BINCHKOBUM eMO0apro, A1l IHO3eMHOTO
BOpOTra, 3arajbHa BilicbkoBa MOOLII3aIlis, BIHCHKOBI Jii, OrOJIOIIeHAa Ta HEOTOJIOMICHA
BiliHA), TaK 1 Ti, AKl JIUIIE CTBOPIOIOTH MOTEHIIHY 3arpo3y HACTaHHS MOAIOHMX
o0OcTaBUH (HAMPUKJIIAJ, 3arpo3a BiifHU, cepiio3Ha Morpo3a 30pOUHOTO KOHPIIIKTY).

BepxoBuuit Cyn y moctanoBi Bif 25 ciunst 2022 p. Ne 904/3886/21 3a3HauuB,
mo ¢opc-MaXopHi OOCTaBMHHM HE MalOTh MPCIOIUIIAIBHUN  (3a37aeriib
BCTaHOBJIeHUH) XapakTep. [Ipyn iX BHHMKHEHHI CTOPOHA, SIKAa MOCHJIAETHCS Ha IO
dopc-MaxkopHUX 0OCTaBUH, MOBUHHA 1€ jJo0BecTH. CTOpOHAa SIKa MOCUJIAETHCS Ha

KOHKpETHI 00CTaBMHU MOBUHHA JOBECTU T€, IIO0 BOHU € (HOPC-MAKOPHUMU, B TOMY
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YUCIi, caMe MJii KOHKPETHOro BHUMNAAKy. Buxonsuum 3 o3HaK (opc-MaxopHUX
00cTaBHH, HEOOX1JHO TAKOXK JOBECTH iX HAJ3BUYANHICTH Ta HEBIIBOPOTHICTD. Te, 110
dbopc-MakopHi 0OCTaBUHU HEOOXIHO JOBECTH, HE BUKIIOYAE TOTO, IO HASBHICTH
dbopc-MaKOpHUX OOCTAaBUH MOKE€ OyTH 3aCBITYEHO BIJIMOBIIHUM KOMIIETCHTHUM
oprarom [8].

3rigHo 13 4.1 cT. 14-1 3akony Ykpainu «IIpo TOproBo-mpoMHCIIOBI MajaTu B
VYkpaini» TIIII Ykpainu Ta ynoBHoBaxkeH1 Heto perioHanbhl TIIIT 3acBiguytots hopc-
MayKOpH1 OOCTaBHHM (OOCTaBMHU HENEPEOOPHOI CHIIM) Ta BUAAIOTH CepTU(IKAT PO
HuX. BTim, € BuHATKM 13 KommerteHiii perioHambHux TIIII. 3okpema, BoHH He
3aCBIIUYIOTh (hOPC-MaKOpHI 0OOCTaBUHU, 1[0 CTOCYIOTHCS 3000B’s13aHb 3a: — YMOBaMHU
30BHIIIHBOTOPTrOBEIBHUX YIOJ 1 MDKHApOAHUX JOTOBOPIB YKpaiHW; — YMOBAaMH
30BHIIIIHHOCKOHOMIYHUX JIOTOBOPIB, KOHTPAKTIB, TUIIOBUX JIOTOBOPIB, YrOJ, B SIKUX
Oe3rocepelHb0 TependadyeHo BigHeceHHs Takoi (yHkmii no kommnereHmii TIIIT
VYKpainu; — yMOBaMH JIOTOBOpPIB, KOHTPAKTIB, TUIOBUX JOrOBOPIB, YIOJl MIX
pesusieHTaMu YKpaiHu, B SKUX O€3MocepeHb0o TMepeadayeHo BITHECEHHS TaKoi
¢ynkuii go kommneteHuii TIIIT VYkpainum (m.4.2 Permamenty 3acBimuenHs TIIII
VYkpainu Ta perionansHuMu TIIII  dopc-maxxkopHux obOctaBuH (0OCTaBUH
HernepeOopHoi cuiM), 3aTBepkeHuilt Pimennsam IIpesuaii TIHT VYkpainu Big 18
rpynas 2014 p. Ne 44(5) [9].

Ha mnpakTtuili mocraroTh MHUTaHHSA, YW CIIJ TOBIOMIIATH 1HIIY CTOPOHY
MPaBOBIIHOCHH MPO HACTaHHS TaKUX 00 €KTUBHO BIJIOMUX BCIM TMOJIH, SIK BIMChKOBA
arpecisi, TAMYacOBa OKYTIAIlis, K1 HACTIIKU HEMOBITOMJICHHSI, Yd Tpeba J01aTKOBO
MOCBITYYBATH 1X HACTAHHS.

VY 3akoHOAAaBCTBI YKpaiHW BIJACYTHIM 0OOB’A30K MOBIIOMJISITH IHILY CTOPOHY
PO HACTaHHS HaBITh TUX 00CTaBUH HEMEPEOOPHOT CHITH, TIPO AKI MOXKE OyTH HEBITOMO
1HIIM cTopoHi. Te ) CToCyeThCs M 3arajibHOBIIOMUX (DAKTIB MPO BIMCHKOBI 1ii Ta
okymariro. HeratuBH1 HacliIKiu HEMOBIAOMJICHHS BH3Ha4eH1 juiie B 4.4 cT1.79
Konsenmii Opranizanii OO'eqnanux Hariii mpo noroBopu MIKHAPOIHOI KYMiBIi-
nponaxy ToBapiB Big 11 kBiTHS 1980 poky: CTOpoHa, sika HE BHUKOHYE CBOIO

3000B's13aHHS, TOBUHHA MOBIIOMHUTH 1HIITY CTOPOHY MPO MEPEMIKOTY 1 PO 11 BIUIMB Ha
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il 37aTHICTh 31ACHUTH BUKOHAHHS. SIKIO I1e TOBIJIOMJIEHHS HE OTPUMAHE 1HIIIOKO
CTOPOHOIO TIPOTSATOM PO3YMHOTO CTPOKY IICIISl TOTO, SIK MPO II0 MEPEIIKOY CTallO YU
MMOBUHHO 0YJIO CTAaTH B1JIOMO HE BUKOHYIOUil CBOTO 3000B'sI3aHHSI CTOPOHI, 115 OCTaHHS
CTOpOHA Hece BIANOBIAAIBHICTh 3a 30UTKH, SIKI € pe3yJbTaTOM TOTO, IO Take
noBitomiieHHs He Oyno otpumane [10].

Brtim, y OinpmiocTi BUNAAKIB CTOPOHHU, KEPYIOUHUCH CBOOOIOIO JTOTOBODY,
CaMOCTIMHO TepeadadyaroTh HE TUIBKA O00OB’SI30K MOBIOMUTH PO Gopc-mMaxop, a i
CTPOK IS TaKoro TOBIJOMJICHHS 1 JIOKa3d, SKUMHU OOCTaBUHU TOBHHHI
MiATBEP/KYBATUCH (SIK TpaBmiio, ceptudikar Bianosianoi TIIII). Sk cropona He
CKOpHCTaJIaCh CBOIM MTPaBOM Ha MOBIJJOMJICHHS Y BCTAHOBJICHHUM JIOTOBOPOM CTPOK, Y
MOaIbIIIOMY BOHA BTpaya€e MpaBo MOCHIIATHUCS Ha 111 0OCTaBUHU 1 HE 3BUIBHSAETHCS BiJ]
[IMBUIHFHO-TIPABOBO1 BiJIMOBITAIBHOCTI.

VY moromy 2022 poky 3 METOI 1M030aBJICHHS 00OB’SI3KOBOIO 3BEPHEHHS 10
BianoBiHO1 TIIIT 1 miAroTOBKM makeTy AOKYMEHTIB Yy mepios BoeHHoro ctany TIIII
Vkpainn Bumana gauct Ne2024/02.0-7.1 Bim 28.02.2022 poky, sSKHM 3acBigumia
HAJ3BUYANHICT Ta HEBIJIBOPOTHICTh TaKoi OOCTaBUHH, SIK BIMICbKOBa arpecis
pociiicbkoi denepallii MpoTH YKpaiHHW, MO CTaJO IiJCTaBOIO BBEJICHHS BOEHHOTO
ctany 13 05 rogunu 30 xBuiauH 24 marotoro 2022 poxy Ta 10 0(ILIITHOrO 3aKIHYEHHS
Takux oocTtaBuH [11].

[Ipu uboMy J1110 JTMCTA MOMIMPEHO HE HA BC1 MOPYIIEH] 3000B's13aHHs, a Ha Ti, SKi
OyJM MPOCTPOUYEHI B Mepioj Jii BOEHHOTO CTaHy 1 caM€ 4Yepe3 HACTaHHS TaKux
oOcrtaBuH. Takuit miaXia MUIKOM BINOBIAA€ MOHATTIO (hOpC-MaKOPHUX 0OCTaBUH, 00
MOPYIIECHHS 3000B'I3aHHS 10 HACTAHHS IUX OOCTABUH BUKJIIOYAE MPUUNHHUHN 3B’ 130K
13 oOcTaBUHaMH HenepeOopHOoi cuiii. HasiBHICTh BIICBKOBHX 1 HE MOXKE CIIYTyBaTH
MIPUBOJIOM TIPOJIOBKYBATH MOPYIIyBaTH 3000B'I3aHHS.

Bxazanuii nuct TIII Ykpainu cam no co61 He 3BUIBHSE BiJ BIAMOBIIAIIBHOCTI
oco0y, sika opyIuiia 3000B'13aHHS y 3B’ A3KY 13 BIHCbKOBOIO arpecieto pd. Ak Bu3Hae
cama TIIIT Ykpainu, BkazaHHil TUCT MOXe AOTY4YaTHCh J0 MOBIAOMIIEHHS Mpo (opc-

Ma)KOpPHI OOCTaBMHH JIJIsi BUPIIIEHHS CIHIPHUX MHUTaHb MUPHHUM IUISXOM 1 HE Mae
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xapakTepy ceptudikaty npo Gopc-maxop, AKui CiiiJi OTPUMYBATH OKPEMO 32 KOKHUM
NOPYIIEHUM 3000B'sI3aHHSM.

Brim, sik 3ayBaxye BepxoBuuit Cyn y noctanosi Bix 21 numnusa 2021 poky mo
ciupasi Ne 912/3323/20 miarBep/ikeHHs: 00CTaBUH (HOpC-MaKOpy MOKHA JTIOBOJAMTH
Oyab-siKuMU J0Ka3amMH, a He Tulbku ceptudikarom TIIIT VYkpainu. lo Toro x
HasiBHICTh cepTudikary TIIII e He € 3amopykoio 3BIIbHEHHS BiJl BiAMOBIIAIBHOCTI.
Taxk, y nocranoBi BepxoBnoro Cyny Big 20 sxoBTHs 2021 p. y cripasi Ne 911/3067/20
BKa3y€ThCs, 110 CyAM MPABOMIPHO BIIXWIWJIM HaJaHy BIAMNOBIJAYEM JOBIIKY
(ceptudikar) npo dhopc-MaKopHi 00CTaBUHU, BUJAHY Y 3B 53Ky 13 3aIPOBAKCHHSIM
Kabinerom MinicTpiB Ykpainu oOMexyBaIbHUX 3aXO0/I1B MiJ] 4ac KapaHTUHY (Y TOMY
quCii 3a00poHU poOOTH, KA nependavae npuitMaHHs BiJIB1yBadiB), OCKIIBKH CyaMu
OyJi0 BCTAHOBJIEHO (haKTHUYHE KOPUCTYBAaHHS BIJINOBIJa4eM OPEHIOBAaHUM MAaHOM
(mo3uBau y 1ei nepios 3abe3MeurB BIANOBIAaYY AOCTYII 10 OPEHIOBAHOTO MaifHa Ta
(1KCyBaB POXiJ NPALIBHUKIB OCTAHHBOTO /10 IPUMIIIEHHS TepMiHainy D aeponoprty)
[12].

Ha BigmiHy BiJ BIICBKOBHUX JIiii, THMYACcOBa OKYIIaIlisl POCIMChKOO (hesiepariicro
TepUTOPIli YKpaiHU HE 3raayeThcs B mepeniky (hopc-MaxopHuX oOcTaBuH y cT.14-1
3akony Ykpainu «IIpo ToproBo-npomucioBi najiatu B Ykpaini». [Ipote, nepenik — He
BuuepnHUil. ToMy y pasi HajeKXHOro OOIpyHTYBaHHS THMMYAacOBa OKyMallls MOKe
cTaty mijactaBoro Bumadi ceprudikaty TIIIT nmpo o6craBunu HenepebopHoi cuu [13].

Jlns y4acHUKIB KpEAUTHUX IMPABOBIAHOCHH TIATBEP/KCHHSIM THUMYacOBOI
OKymaIlii Teputopii YKpaiHu CIyTyrOTh:

1) 4.2 ct.1 3akony Ykpainu «IIpo 3abe3neuenHs mpas 1 CBOOO rpoMaisiH
Ta MPaBOBUU PEXKUM HAa TUMYACOBO OKYIOBaHIA TepuTOpii YKpaiHuW»: ABTOHOMHA
Pecniy6nika Kpum ta micto CeBacTononb € THMYacOBO OKyNoBaHUMHU Pocificbkoro
®enepariiero 3 20 motoro 2014 poky [14];

2) yka3 IIpe3unenta Ykpainu Big 7 mororo 2019 poky Ne 32/2019, sikum
3aTBEPIKEHO MEXI1 Ta MEpPeNiK pailoHIB, MICT, CENHUI 1 CUI, YaCTHUH iX TEPUTOPIil,
THMYacoBO okynoBaHuX y JloHenpkii Ta Jlyranchkiii oOnactsax. JlaToro moyatky ix

okymarlii BBaxxaeTbes 7 kBiTHs 2014 poky [15];
yAY
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3) pimeHHst Panu HalioHanbHOT 6€31eKy 1 000poHU Y KpaiHH, BBEACHE Y JIIF0
ykazom [Ipe3ugenTa Y kpainu, SKuM BU3HAYAETHCS J1aTa MOYaTKy TUMYACOBOI OKYTIaIlii
B yMOBaX BOEHHOTO CTaHy 1IHIIOI CyXOMYTHOI TepuTopili YKpaiHu, BHYTPIIIHIX
MOPCBKHX BOJI 1 TEPUTOPIAIBHOTO MOPsI Y KpaiHu (MOXIJIMBICTh BUJIAHHS TAKUX PIIICHb
3’sIBUJTACS TICIIE BHECEHHS 3MiH 110 3akoHy Bix 15.03.2022 poky, mpoTe, Hapasi Take
PIIICHHS BiJICYTHE).

[Ipu iboMy He BapTo mocuiIaTucs Ha Haka3 MiHinTerparii Big 25.04.2022 poky
Ne75 «IIpo 3arBepmikenHs Ilepeniky TepuTOplalbHUX Trpomaj, sIKI po3TalloBaHl B
palioH1 TpoBeleHHS BOeHHUX (00HOBUX) Aiil a0o siki mepeOyBalOTh B THMYACOBIM
OKymarlii, oToueHHi (00kyBaHHi) ctraHoM Ha 05 mumHs 2022 poky», ajke BKazaHUU
HaKa3 BUAAHO JIMINE IS ITUJICH HaJaHHS JTOMOMOTH HAa TMPOXKHWBAHHS BHYTPIITHBO
nepeminieHuM ocobOaM. ToOTO 1ei mepesik He MOXE BHKOPUCTOBYBATHUCA TpU
3actocyBaHHI nonoxeHb LUK Ykpainu ta 3akony Ykpainu «IIpo 3a0e3nedyeHHs npas i
CBOOOJ TpOMaIsiH Ta MPaBOBUU PEKHUM HAa THUMYACOBO OKYIOBaHIA TEpPUTOPIi
Ykpaian», B TOMy YHCII Ha HBOTO HE MOXXHA ITOCHUJIATHCS ISl 3BUILHCHHS Bl
BIJIIIOBITAJIHOCTI 32 KPESAUTHUMH 3000B's13aHHsAMU [16].

Cyam, sSK TpaBWJIO, CKENTUYHO CTaBISATHCA JO THUMYACOBOI OKYTalii, 5K
M1JICTaBU 3BUILHEHHSI BiJ] BUKOHAHHSA KpeAUTHUX 3000B's13aHb. Tak, Bepxosuuii Cyn
VYkpainu, ycyBaroud pPO301KHOCTI y 3aCTOCYBaHHI CYJOM KacalliiiHO1 1HCTaHIIii
noJyioxkeHb crareit 263, 617 LIK Ykpainu, crarti 218 'K Vkpainu, 3akony Ykpainu
«IIpo 3abe3nedeHHst mpaB 1 cBOOOJ] TPOMAJISIH Ta MPABOBUN PEXKUM HA TUMYACOBO
OKyTOBaHiil TepuTopii Ykpainuy», y moctanosi Big 10.06.2015 poky y cmpasi Ne 3-
216rcl5 BucnOBUB HaCcTYyIHY MpaBoBy no3uilito: mozusay, TOB "AIIO "CTK", nonas
no Oanky IIAT "®oprtyHa-O0aHK" MO30B MpPO 3BUIBHEHHS BiJ BiJMNOBIIAIBHOCTI
(wrtpadis, meH1, MOBEPHEHHS CYMHU KPEIUTY) B TOBHOMY 00'eMi 3a MOPYLICHHS YMOB
JIOTOBOPY PO HaJaHHS BIJ3UBHO1 TIOHOBJIFOBAHOT KPEAUTHOT JIiH1i HAa TEPMIH 3 1 KBITHSI
2014 poky 10 MOMEHTY 3aKiH4YeHHs oOKynamii ABTOHOMHOI PecmyOmiku Kpum.
[Tocunarouuce Ha Te, 10 y 3B'A3KYy 3 OKyMali€ero Teputopii ABToHOMHOI PecyOmiku
Kpum pociiicbkoro ¢enepaiiiero oKynaiiiiHa Bllajja BHUMarae mepepeecTparii

MIIIPUEMCTBA Ta OTPUMAHHS 1HIIUX JO3BUIBHUX JOKYMEHTIB 3TiAHO 3 POCIMCHKUM
26



3aKOHOJIaBCTBOM, II0 YHEMOKJIUBIIIOE 31IHCHEHHS MMO3UBAYeM JiSTIHOCTI 3 BUITYCKY
BUHHOI IIPOJYKIIi, IKA € OCHOBHUM BHJIOM T'OCIIOAAPCHKOI MISUIBHOCTI Ta JXKEPEIoM
HAJXO/KEHHS KOINTIB, 3 SKUX CIUIAUyBalIMCA BIJICOTKM 3a KPEAUTOM, a TOMY IIi
o0cTaBUHM, Ha JYMKY IT03MBaya, € popc-MaKOpHUMHU, iX HE MOKHA OyJ10 epeadaunTu
npu yKJIaJaHHl KpeautHoro gorosopy. Ilpote Bepxosuuit Cyn Ykpainu Bkaszas, 110
okymanisa Tteputopii ABToHOMHOI Pecmy6miku Kpum pociiicbkoro ¢eaepariiero i
NOB's3aHa 3 UM HEMOKJIMBICTh MO3UBaya 3/11HCHIOBATH FOCIOAAPCHKY AiSUIBHICTh HE
3HAXOMATHCA B TMPUYMHHOMY 3B'SI3Ky 3 HEMOBEPHEHHSIM TPOIIEH 3a KPEAUTHUM
JOTOBOPOM, a 30UTKH 1M03MBayva BHACIAOK CUTYallli, 10 ckianacs, B Kpumy, He MatoTh
O3HAaK HAJ[3BUYAHOCTI 00 HEBIJIBOPOTHOCTI JIJIsl BAKOHAHHS 00O0B'SI3KY 32 KPEIUTHUM
norosopom [17].

VY HayKoBi# JiTepaTypl 3aBKIU POOUTHCS aKIIEHT HAa TOMY, 110 (hopc-MaxopHi
00CTaBUHM 3BUIBHSIOTH HE BIJI caMOro 3000B'sI3aHHS, a B1JT BIAITOBIIAJIBHOCTI 3a HOTO
MOPYIICHHS.

[Ipore y Bumajxy TUMYacoBOi OKymMaIllii CIeliajJibHI HOPMHU IependadarTh
MOXJIMBICTh 3BUJILHEHHS 1 BIJ] CaMOT'0 KPEIUTHOTO 3000B'sa3aHHs. Tak, BIMOBIIHO 110
4.6 cT.15 3akony Ykpainu «IIpo 3a0e3nedenHs mpas i cCBOOO TPOMaISH Ta MPaBOBHIA
PEXUM Ha TAMYACOBO OKYIIOBaHIi TEPUTOPIT YKpaiHM» YIIPOJOBK CTPOKY THMYACOBOT
OoKymaiii ocobu, sKI TPOXHUBAIOTh HA THMYACOBO OKYIOBaHiil Tepurtopii ado
NEPEMICTIIINCS 3 Hel, 3BUIBHSAIOTHCS BIJ OOOB’SI3KY IMOTAIIEHHS OCHOBHOI CyMHU
IMOTEYHOI0 KPEeIUTYy Ta HapaXxOBaHUX BIJACOTKIB 3a HUM, SKIIO 00’€KTOM IMOTEKU €
MaifHO, pPO3TalllOBaHE (3apeecTpoBaHE) HAa TEPUTOPIi, 110 MICHIA YKIAACHHS TaKOTro
IMMOTEYHOTr0 JOTOBOpPY Oyja THMYacoBO OKymoBaHa. [IpoTre Take 3BUTbHEHHS HE
MOIIMPIOETHCA HAa HEPYXOME KUTJIOBE MailHO, 3arajibHa IUION[A SKOTO IMEPEBUILYE
MOKa3HUKHU, BCTaHOBIEHI ¢T.265 [lomaTkoBoro konmekcy Ykpainu. A BIAMOBIAHO 0
HOpMH, sika aisia A0 21.11.2021 poky, 3BUIBHEHHSIM BiJi 0OO0OB’SI3KYy MOTalIeHHS
OCHOBHOI CyMH 1MOTEYHOTO KPEAUTY Ta HapaxOBaHUX BIJCOTKIB 3a HUM HE MOIJIU
CKOPUCTATUCS TPOMAJSHU YKpaiHH, sIKI BUDKIKAIOTh 3 THMYAaCOBO OKYIOBAaHOI
TepuTopii ABTOHOMHOI PecnyOiiku Kpum 3a Mexi 1ep>KaBHOTO KOPJIOHY YKpaiHu Ha

MICII€ TOCTIHHOTO TMPOKUBAHHS a00 3MIHIOIOTH CBO€ TpoMansHcTBO (1.14.2. cr.14
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3akony Ykpainu «IIpo cTBopeHHs BUIbHOI ekoHOMIiuHOi 30HU "Kpum" Ta mpo
0COOJIMBOCT] 3JIIMCHEHHS EKOHOMIYHOI [ISUIBHOCTI Ha THUMYAacOBO OKYIOBaHIM
Teputopii Ykpainuy) [14; 18].

dopc-Maxxop, AK IMiJIcTaBa 3BUIBHEHHS Bl BIJAMOBIIAIBHOCTI 32 MOPYIICHHS
3000B's13aHb, 3BUIBHSAE Juiie Big HeycTohku (4.3 c1.550 LK Ykpainm), ane He Bixg
mrpadHuX caHKUid, nependadenux cr.625 LUK Vkpainu. Tak, komeris cyniB
Bepxosnoro Cyay y noctanosi Big 20.06.2018 y cripasi Ne 913/869/14 noroaunacs i3
BUCHOBKOM CYyJIB MEpLIOi Ta amejAliiHOlI 1HCTAaHUIA MOpo Te, M0 MOPYLIEHHS
BIJIMIOBIJJaYeM YMOB JIOTOBOPY IIOJI0 OTUIATH TOBApy € MIJCTaBOIO JUIsl HApaxXyBaHHS
Bu3HaueHuX cT.625 [IK Ykpainu mnarexis, a HasBHICTh 00CTaBUH HENEpeOOPHOT CHITU
3a JIOTOBOPOM HE 3BUIbHSIE BiAMOBIJa4a BiJ BCTAHOBJEHOTIO 3aKOHOM OO0OB'SI3KY
BIJIIKOAYBATH MaTepiajbHI BTPATH KPEIUTOpA BiJ 3HEI[IHEHHS TPOIIOBHUX KOIITIB
BHACIIJIOK 1HQISUIMHUX MPOLECIB Ta HE MO30aBIIsIE KPEAUTOPA MpaBa Ha OTPUMAHHS
KOMITCHCAII1 BiJ OOpKHWUKAa 3a KOPUCTYBaHHS YTPUMYBAaHUMH HHM TPOIIOBUMH
komramu. Bepxosuuii Cyp 3a3Hauus, mo ct. 617 LIK Ykpainu BcTaHOBIICHI 3arajibHi
M1JICTaBU 3BUILHEHHS 0COOM BiJ BIJMOBIIAJIbHOCTI 3a MOPYILIEHHS 3000B’ 13aHHS, a CT.
625 IIK Ykpainu € cremiaapHO0 Ta TaKolo, 110 He rependayae KOIHUX IMICTaB s
3BUIBHEHHS BIJ  BIANOBIAAJIBHOCTI 33 TOPYUIEHHS BUKOHAHHSA TIPOIIOBOIO
3000B’s13aHHs [19].

[IpoTe, HemoaaBHO a0 posnainy "llpukinmesi Ta mepexigai monoxenns" 1K
VYkpainu Oyyio BHECEHO 3MiHHU: Yy Mepioa Aii B YKpaiHl BOEHHOI0, HAaJ3BUYAMHOTO
CTaHy Ta y TPUALSATHUACHHUIN CTPOK MICJS MOro MPUIMHEHHS a00 CKacyBaHHS y pasi
MPOCTPOUCHHSI TTO3NYATPHIKOM BHKOHAHHS TPOIITIOBOTO 3000B’sI3aHHS 33 JIOTOBOPOM,
BIJIMOBIAHO IO SIKOTO IMO3WMYAIIBHUKY OYJI0 HajgaHO KpeauT (Mo3uKy) OaHKoM abo
IHIIAM ~ KpeauTojaBieM  (IMO3MKOJABIIEM), IIO3MYAJIBHHK  3BUIBHSETHCS  Bij
BIJIMOBIAAILHOCTI, BU3HauUeHoi cT. 625 [{K Ykpainu, a Takox BiJl 000B’A3KY CIIJIaTH HA
KOPUCTh KpeAuTojaBls (MO3UMKOJABISI) HeycToMku (mTpady, TmeHl) 3a Take
npoctpoueHns. Heycroiika (mrpad, meHs) Ta 1HIN IUIATEXi, CIUIaTa SKUX

nepeadavyeHa BiAMOBIIHUMH JIOTOBOpAaMH, HapaxoBaHI BKIOYHO 3 24 moToro 2022
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POKY 3a MPOCTPOUYEHHSI BUKOHAHHS (HEBUKOHAHHS, YaCTKOBE BUKOHAHHS) 32 TAKHUMHU
JIOTOBOPAMH, MIJJISTAIOTh CIUCAHHIO KPEIUTOAaBIEM (TIO3UKOAABIIEM).

ToOTO TO3WYANIPHUKKA y TaKUX BHITAJKaX 3BUIBHSAIOTHCS Bil Oyab-sSKO1
BIIMOBIAQIBHOCTI HE3aJCKHO B NPUYMH, Yepe3 SAKI CTajocs MOPYIICHHS iX
KpEIUTHUX 3000B's13aHb, Y1 MaB Miciie (opc-MaXkop 4epe3 BCTAHOBJICHHS BOEHHOTO Ta
HA/I3BUYaNHOTO CTaHy.

BucHoBku Ta nmpono3uuii. TakuM YMHOM, HE3BAXKAIOUM HA 3arajibHe MPaBUIIO
PO HE3aCTOCYBAHHSA MPaBUII MPO (OPC-MaKop 10 TPOIIOBUX 3000B's13aHb, BiiCHKOBA
arpecist pociiicbkoi (eaepailii 1 3yMOBJICHI HEIO BOEHHUN CTaH 1 TUMYAcoBa OKyMaIlis
TepUTOpli YKpaiHW MOXYThb 3BUIBHSATH SIK BiJl BIAMOBIJATBHOCTI 3a MOPYIIEHHS
OKpPEMHUX KpPEIUTHUX 3000B's3aHb, TaK 1 BlJl BUKOHAHHS OCHOBHOIO OOOB’SI3KY 3a
IMOTEYHUMH KPEIUTAMHU.

Bracnimok aHaaizy HayKOBOI JIiTepaTypH, 3aKOHOJJAaBCTBA Ta CYAOBOI MPAKTHKHU
pOOJISITECS BUCHOBKH, 110 (Oopc-MakOpHI OOCTAaBUHM HE MAIOTh MPEIOAUIIATLHOTO
(3a3maneriib BCTaHOBJICHOTO) XapakTepy; OOOB’SI30K JOKa3yBaHHS IMX OOCTaBUH
MOKJIAIA€ThCSl Ha Ty O0COO0Y, sfKa HA HHUX TOCHUJIAETHCA, HEOOXITHO TOBECTH iX
HAJ[3BUYANHICTh T4 HEBIJIBOPOTHICTh, a TAaKOX Te, IO CaME& BOHM CTajJd MPUYHUHOIO
HEBHKOHAHHS YM MPOCTPOUYEHHS 3000B'A3aHHS; HasIBHICTh (DOPC-MaX)OPHUX 0OCTaBUH
MOX€ OyTH 3acCBIIYCHO BIJAMOBIIHUM KOMIIETEHTHUM opraHom (BiamosigHa TIIII
BUnae ceptudikar), npore HasBHICTH ceptudikary TIIII me He € 3amopykoro
3BUIBHEHHS BiJ  BIANOBINANBHOCTI, MOXYTh MIATBEPIKYBaTUCA OyAb-SIKUMHU

JOKa3aMu.
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BEPXOBEHCTBO IIPABA I ITYBJITYHA A/IMIHICTPALIA

THE RULE OF LAW AND PUBLIC ADMINISTRATION

Anortanisi. CTaTTs NPUCBAYEHA MUTAHHIO POJII MyOJIYHOI aaMiHicTpauii y
3a0e3neyeHHl BepXOoBeHCTBa mpasa. [lepir 3a Bce, aBTOp BU3HAUMB CYTh KOHIICTIIIi
BEPXOBEHCTBA IpaBa B MOJITHYHOMY KOHTEKCTI (BITHOCHHH <«JI€pKaBa-JOJINHAY,
«IepkaBa-rpoMaasiHUHY ). Jlani okpeMy yBary OyJio NpuaijIeHO HU3IlI MPABOBUX SIBUIII,
K1 0e3MmocepeiHbO MOB’sA3aHl 3 MyOJIYHMM CEKTOPOM Ta € BU3HAYaJIbHUMU IS
CTAaHOBJICHHS BEPXOBEHCTBA TMpaBa — I1HCTUTYIlIIIHA CIPOMOXKHICTh, MEXaHI3M
CTpUMYBaHb 1 NPOTUBAr, OIOPOKpaTid Ta aAMIHICTPATUBHUNA PO3CY/I.

JlocnmiKyrour MUTaHHA 1HCTUTYLIHHOT CIIPOMOKHOCTI, aBTOpP MpOaHaIi3yBaB
3arajgbHy TEHJEHIII0 CTOCOBHO MOTPeOM B OOMEXKEHHI JEp>KaBHOI BJIA/IH;, BUSIBUB
TPYJHOII, 3 SKUMHU CTUKAIOTHCS KpaiHW, 1110 PO3BUBAIOTHCS, Y 3B’ A3KY 31 CIAOKICTIO
IHCTUTYIIH Ta BIJICYTHICTIO 1X LIUTICHOCTI, @ TAKOX 3allPOMOHYBAB LUISIXH MOI0JAHHS
OKpecJeHHX MpolieM. 30Kpema, IHCTUTYIIMHA CIIPOMOXKHICTh TOBUHHA 0a3yBaTHCh
Ha: (1) 3aKOHOJABYO BpEryJyibOBaHIM Ta MPO30pid mpouexypi BiaOOpy MpailiBHUKIB
myOJIIYHOTO CEKTOPY, aKIIEHTYIOUH yBary Ha iX nmpodecioHami3Mi Ta 3aI[iKaBJICHOCTI B
pe3yJibTatax CBO€l mpalli; (2) 4iTKOMY BH3HAUY€HHI MOBHOBAKCHBH 3aKOHOJAaBYOTO
oprany; (3) mia3BITHOCTI Aep>KaBHUX OPTaHiB BUIECTOSAIIIHN Biadi; (4) HE3aIeKHOCTI
BIIQJHUX CYO’€KTIB TiJ dYac BUKOHAHHS TIOKIaJAeHMX Ha HuX (QyHKIiH; (5)

BCTAHOBJICH1H 3aKOHOM Ta €(heKTHUBHIH MpoIeypl MPUTITHEHHS /10 BIMIOBIIAJIbHOCTI,
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(6) QyHKIIOHYBaHHI MEXaHI3MY CTpUMyBaHb 1 mpotuBar; (7) HaJICKHOMY
¢dinancyBanHi. KpiM TOro, y cTaTTi pO3TJSHYTO MOJKJIMBI HACIHIJKH MOPYIICHHS
MeXaHi3My CTpUMYBaHb 1 MPOTHBAT MPHU PI3HUX KOHDIryparisx (30cepekeHHs yciel
MOBHOTH BJIaJli Y BHUKOHABYIM, 3aKOHOJABY1A ab0 CyloBii rinkax Biagu). Okpemy
yBary MpHCBSIYEHO 1/1e1 MO3UTUBHOT OIOpOKpaTH3allii aAMIHICTPATUBHUX MPOLIETYP 5K
SBUIIA, METOIO SKOTO €, 3 OAHOTO OOKy, CTBOPEHHS €IWHHMX, YHI(pIKOBaHHX Ta
IPO30pHX TPaBUJI B3aEMOJII 0COOM 13 JEp)KaBOlO, 1, 3 IHIIOTO OOKY, OOMEKEHHSI
JIEp’KaBU [K HOCISI BJIaJW Ta MIHIMI3allisl PU3MKIB IMOBIPHHUX 3JI0BKMBaHb BJIAJAOI0.
ABTOp 3’sCyBaB psJl YMHHHUKIB, SIKI TOJOBHUM YHHOM CHPUSIOTH (HOPMYBAHHIO
HEraTUBHOTO CIPUMHSTTS OIOPOKPATIi y TpOMaJIsiH: HaaMIpHE Ta 1HO/II 3aiiBe paBOBE
pETyNIOBaHHS, BUIMAAKKA 3JIOBKHBAaHHS BIQJ0I0 Ta HETHYYKICTh MyONiUHUX
CITy>KOOBIIIB TI1J] YaC BUKOHAHHS TOKJIAJACHUX HAa HUX OOOB’S3KIB. Y poOOTI TaKOX
PO3KPUTO CYTHICTh MUTAaHHA aJMIHICTPATUBHOTO PO3CYIy Ta OKPECIEHO MpPOOJIEMHI
ACIIEKTH MOTO 3aCTOCYBaHHS.

Kuro4oBi ciioBa: 3a0e3nedeHHs] BEpXOBEHCTBA MPaBa, MEXaHI3M CTPUMYBaHb 1
MPOTHUBAr, AJAMIHICTPATUBHUI pO3Cyd, OOMEKEHHS AEp’KAaBHOI BiIaaH, MO3UTHUBHA

OrOpOoKpaTH3aIlis.

Summary. This paper dedicated to the role of public administration in ensuring
the rule of law. First of all, the author determined the essence of the rule of law concept
in a political context (“state-human", "state-citizen" relationship). Then, the attention
was paid to the range of legal phenomena related to public sector that are vital for
implementing the rule of law for everyone—institutional capacity, checks and balances
mechanism, bureaucracy and administrative discretion.

Speculating about the institutional state capacity the author analyzed the
common trend of the need to restrict the state power; the issues that developing
countries face because of the weakness and lack of institutional integrity and the ways
to improve it. As for the mechanism of checks and balances, the possible consequences
of its violation with different variations (the concentration of power in the executive,

legislative, or judicial branch) are described. The author also considered the idea of
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positive bureaucratization of administrative procedures as a phenomenon aimed at, on
the one hand, creating uniform, unified, transparent rules for human interaction with
the state, on the other hand, thus limiting the state as a bearer of power and minimizing
the likelihood of possible abuse of authority. The essence of administrative discretions
and the problem of using it are also determined.

Keywords: the concept of rule of law, restriction of state power, state-human
relationship, institutional capacity, checks and balances mechanism, positive

bureaucratization.

An overview of the research issue. The Rule of Law in a political context
should be understood as a "shield" for an unprotected person from the all-powerful
Leviathan state. At the same time, no matter how paradoxical it may sound, the state
has assumed positive obligations to ensure the rule of law. And within the framework
of individual sovereign states, it is difficult to find someone who could more
systematically and effectively ensure the rule of law than the state itself, which owns
(as a general rule) the largest budget, a monopoly on legitimate violence, focused on
public interests etc. Based on these theoretical views, the state is both the one against
whom the person is protected and the one who protects the person (in different life
situations). Although the concept of the state itself is a legal fiction, actually the state
is represented through a set of bodies that perform the functions of the state, and which
can generally be called public administration. And the public administration,
implementing the practices of good governance and the function of the state, ensures
the rule of law for everyone. Thus, the institutional basis of the rule of law is a set of
bodies entrusted with the fulfillment of positive obligations to the citizens of a
particular country.

"This approach refers to the promotion of a national framework of substantive
and procedural rules that ensures the presence of rule of law guarantees throughout the
public administration and particularly vis-a-vis the individual. This framework may
consist of constitutional provisions binding on the authorities and organization of the

administration, administrative law, administrative procedure law, and supporting
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legislation. If it works as it should, the framework will offer legal protection of
individual rights, enhance the legitimacy of the administration and state, and help to
build confidence in the value of the rule of law generally" [2, p. 27].

Thesis statement. The construction of a balanced and optimized system of state
bodies, the effective implementation of public administration is a prerequisite for
fulfilling the positive obligations of the state and the implementation of the rule of law.

Therefore, the purpose of this paper is (1) to analyze a range of legal
phenomena that play a vital role in ensuring the rule of law; (2) to determine problems,
which developing countries face in the process of establishing institutional state
integrity, and ways to solve it; (3) the nature of bureaucracy and its positive effect in
administrative procedures.

This paper is written as a theoretically-oriented research. During preparation of
this work it was used qualitative methods and different approaches like: generalization,
induction, deduction, comparison, theoretical modeling etc.

The analysis of recent publications and research. Many scholars (Mclnerney
Th. F., Haragopal G., Dicey A. V., Clayton S. A., Per B., Bejstam L., Ederlov J.,
Wennerstrom E., Zajac R., Bellamy R.) have investigated the problems associated with
administrative and judicial discretion. Perhaps the pioneer of the discussion of this
issue was Dicey, who was strongly against the use of discretion.

"Many public administration scholars have explored the implications of
administrative discretion within a democratic and constitutional republic (Davis 1960,
1969; Dodd and Schott 1979; Frederickson 1993; Keiser 1999; Lowi 1979; Schoenbrod
1993; Selden 1997; Selden et al., 1998; Wood and Waterman 1991). Broadly speaking,
the focus of these studies is how to control and/or reconcile the concept of power
infused within an unelected bureaucracy. Friedrich (1940) and Finer (1941) succinctly
framed the argument regarding how public administrators should operate and be held
accountable within a democracy over 70 years ago" [3].

Presentation of the material. Institutional capacity and the rule of law.
Although it is customary in any sources of information to criticize public authorities

faster than to praise them, the performance of state functions depends to a greater extent
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on the work of public authorities. And institutional capacity directly affects the
implementation of the rule of law, even though the administrative procedures
themselves are subordinate to the rule of law.

Institutional state capacity ensures the overall integrity of the state machinery,
as well as the independence, transparency and efficiency of individual bodies. Of
course, in literature, one often encounters a general trend of the need to restrict the state
(as is typical in the works of Robert Nozick) and its functioning only in accordance
with the law. This statement is true, but only the argumentation of such a position, as
a rule, proceeds from hypothetical extreme situations of usurpation of power (for
example, the situation in Russia now, or in Belarus two months earlier). In developing
countries, it actually leads to a tendency that could be described as a pendulum, when
the powers of law enforcement and other control bodies are either immensely expended
or excessively narrowed.

Although, if we take into account the need to perform daily functions, it is the
openness, efficiency, regulation of the activities of the state body, the professionalism
and competence of workers that make it possible to implement and protect the rights
of citizens. Since, if we pay attention to the scale of relations in the field of
administrative and constitutional law, then the implementation of human rights
depends precisely on state bodies. The absence of such authorities makes it impossible
to exercise the rights of people in the designated area.

In developing countries, the weakness and lack of institutional integrity are
reflected in a number of negative effects on the efficiency of government and agencies
and, accordingly, on the realization of citizens' rights. For example, one can name the
consistent formation of state bodies not on the basis of competence and
professionalism, but on the basis of political views and loyalty to a particular leader.
As a result, this leads to the following:

(1) a specific state body neither does not work effectively nor fulfill its functions;

(2) this state body pursues more the accomplishment of tasks set by the head
himself than performs functions in accordance with the law;

(3) a change of the leader results in the disorientation of employees;
3



(4) total politicization of the state body (regardless of the fact that it may not be
political by nature);

(5) increased corruption.

This approach is also confirmed by UN documents. "The public administration
plays a major role as the main interface between the state and the people, and has
obligations, as a duty bearer, to uphold the principles and standards of international
human rights, and ensure equal access to quality services. Civil registration, for
example, is a sine qua non for allowing people to claim their rights and entitlements.
Governments, aid agencies and others concerned with development therefore need to
know more about the kind of rule of law challenges and bottlenecks that confront
administrators, and their effects. People, in particular those suffering from exclusion
and discrimination, need to know what they are entitled to obtain from the public
administration. This is particularly the case in fragile, crisis and post-crisis
environments where the public administration is often the only authority in place, with
a key role as a facilitator in a range of national and international reconciliation
initiatives. In many of these crisis situations, the public administration fails to perform
this task and often perpetuates discrimination and exclusion. Respect for the rule of
law can help a public service agency to improve its performance benchmarks, including
for the detection and prevention of corrupt behavior. Low levels of respect for the
principles of the rule of law in public service delivery can seriously challenge
administrative agencies’ ability to effectively implement development and poverty
reduction strategies and programmes. For example, maladministration in the
application of housing, land and property rights perpetuates inequality and
discrimination and can prevent generations of poor families from lifting themselves out
of poverty. Deficiencies in civil registration, or in the issuance of birth, death, marriage
and citizenship certificates, can have a direct impact on people’s right to vote, or to
other entitlements such as health care and education™ [7, p. 12].

At the same time, to ensure the institutional capacity of state bodies, it is

necessary to provide:



(1) a normatively regulated and transparent procedure for the selection of
employees with an emphasis on professionalism and integrity;

(2) clearly defined powers of the state body in legislation;

(3) accountability of the state body to higher authorities;

(4) independence of the state body in matters of performing the assigned
functions;

(5) a prescribed and effective procedure for prosecution;

(6) functioning of the mechanism of checks and balances;

(7) adequate funding.

In my opinion, the lack of institutional capacity of state bodies dooms them to
constant reformability, distrust on the part of society and ineffectiveness.

Checks and balances mechanism in scope of the rule of law. An integral part of
public administration and the institutional capacity of the branches of government is
the mechanism of checks and balances. "Countries in which rule of law exists have a
separation or diversity of governmental powers. Excessive concentration in any one
branch, institution or level of government often leads to the arbitrary and abusive
exercise of power. Separation (or at least independent decision-making, if not complete
autonomy) provides the checks and balances needed to keep government contained.
Checks and balances occur vertically among the different levels of government as well
as horizontally. When functioning appropriately, regional and local governments can
provide a balance to central government authorities. Through monitoring and
oversight, civil society also acts as a critical check on government at all levels. Checks
and balances depend on all branches of government functioning appropriately. In many
countries, however, it is the legislature and/or judiciary that needs support in order to
curb the excessive power of the executive. Checks and balances include the ability of
the public to hold the justice sector accountable. This requires a degree of transparency
in both decision-making and administration of public resources managed by the justice
sector. Judicial branch accountability also runs vertically, with higher levels of
authority holding subordinate levels accountable through the appeals and disciplinary

processes. Independence and autonomy of the judicial branch demand self-discipline
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to curb abuses and minimize the need for external checks. In emerging democracies,
the judiciary often needs support in achieving self-discipline along with the capacity
for self-governance” [8, p. 7-8].

At the same time, the violation of the mechanism of checks and balances entails
serious consequences in the functioning of the state. Such a situation is possible if one
or all of the elements are violated:

(1) the parity of legislative powers among the legislative, executive and judicial
branches;

(2) with a formal balance of powers, there is an informal influence of some of
the branches of government.

When all the fullness of power is concentrated in the executive power, the
legislative power loses he ability to influence the executive by passing laws, the
judiciary does not have the power to influence the executive branch by considering
complaints about actions, inaction or decisions, then there is a huge risk of dictatorship
formation and the usurpation of power (the individuality of the manifestation of
consequences depends on the form of government, legal tradition, territorial location
of the country, etc.).

Focusing the fullness of power in the legislative branch with a weak executive
and judicial branch will lead to non-compliance with laws and the inability for the
population of a particular country to protect their rights.

Breaking the mechanism of checks and balances through the formation of a
strong and independent judiciary is probably extremely rare. At the same time,
theoretically, a possible abuse of power by the courts and the actual implementation of
legislative functions through the adoption of judicial decisions.

At the same time, | am convinced that the most dangerous manifestation of the
violation of the analyzed mechanism in the context of imbalance due to strong
executive power. And there is probably no excessive independence of the judiciary.
Everyone can remember the attempts of the ex-President of the United States, Donald

Trump, to crush many directions in US policy, and how the US Supreme Court
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promptly and effectively resolved the issue of the rights and obligations of the ex-
President and the legality of the acts he adopted.

Positive bureaucratization of administrative procedures. | first heard about the
idea of a positive bureaucratic context in a discussion between Professor Tom Ginsburg
and Professor Thomas Mclnerney about how to preserve constitutional democracy [6].
At first, the idea of bureaucracy as a positive phenomenon can sound very strange and
unexpected. But continuing to reflect on this issue, we come to the intermediate
conclusion that common understanding of the bureaucracy and its role in the "life" of
a democratic state is very superficial and one-sided. It is not for nothing that Professor
Thomas Mclnerney noticed during the aforementioned discussion that usually negative
things are said about bureaucracy.

"Bureaucratia was established in the wake of Napoleon's defeat when it adopted
Bentham's Constitutional Code, which was subsequently revised by Max Weber, Hans
Kelsen and Herbert Hart" [1].

"Max Weber extolled virtues of modern bureaucratic form of organization as
they are grounded in legal-rational authority. This form of authority, Weber maintains,
is far superior to the other forms of authority—traditional and charismatic. It is the
legal-rational character of the bureaucracy that is supposed to determine the overall
form and content of organization in the modern context. The rules, regulations,
procedures, written documentation, impersonal norms, neutrality, anonymity, non-
political criterion of selection, training—all are expected to contribute to the
strengthening of legal-rationality" [5].

In fact, the nature of bureaucracy is not as obvious as it seems at first glance, and
its manifestation does not have an exclusively negative context. It should be assumed,
idealizing, that perhaps the most widespread formalized manifestation of the rule of
law is legislation and legality as such. The desire to settle relations by written
standardization of certain of the most important rules of conduct in the legislature has
come in our time since ancient Rome. The regulation of legal relations with the state
in itself is not something negative, but rather a positive phenomenon aimed at, on the

one hand, creating uniform, unified, transparent rules for human interaction with the
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state, on the other hand, thus limiting the state as a bearer of power and minimizing the
likelihood of possible abuse of authority.

This, in a way, gives rise to legal certainty and the ability to predict the positive
and negative effects of interaction with the state. Moreover, such regulated procedures
give reason to believe that the state, outside the regulated procedures, will not break
into anyone's home or act in any other illegal way.

Technically, such formalized administrative rules are abstract and designed for
many situations in life. At the same time, the procedure is being improved more and
more in order to satisfy the interests of as many users of the same type of administrative
services. In modern conditions of globalization, a huge number of intersecting legal
norms, rules and procedures of different levels (national, supranational, international),
each individual state is obliged to create conditions when the provision of certain
administrative services, on the one hand, will be as efficient as possible, on the other
hand, maximally protected from vulnerabilities, violations of human rights (and the
rights of third parties), covering the maximum number of variations in everyday
situations.

Of course, at some stage of the complexity of the existing system, for certain
groups of people, this or that administrative procedure will seem overly formalized,
unreasonably complicated. Moreover, the state itself will be accused of bureaucracy,
that it creates procedures that do not pursue the embodiment and implementation of the
rule of law for every person. But a situation of bureaucracy is inevitable.

The negative effect in the eyes of people is intensified even more if we take into
account the data obtained in the framework of sociological studies in law, which claim
that the effect of bureaucracy is intensified by the fact that employees of such state
bodies, acting in a standardized and algorithmic manner every day, lose their flexibility
of thinking and individual approach. In the words of Stanley Milgram, we are already
talking about an "agency personality" who can work only in a formulaic way.

So, what do we have as a result of the functioning of bureaucratic procedures
and "bureaucrats” (as a conditional group performing such functions)? First, we have

an algorithmized and standardized performance of state functions with coverage of the
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maximum number of situations in life (positive effect). Secondly, the complexity of
multi-level and diverse regulation (with the goal of taking into account as many
everyday situations as possible) leads to excessive and sometimes meaningless
regulation, which leads to the formalism of a number of formalism. Thirdly, it cannot
be excluded, in the process of creating or performing such administrative procedures,
cases of abuse of authority.

How can the negative consequences of excessive formalization (or bureaucracy)
be minimized? Obviously, theoretically, the most effective way to take into account
the individual case in a specific situation and minimize bureaucracy would be the direct
application of the concept of the rule of law and the application of the principle of
proportionality between the required degree of formalized procedure and the
individuality of the situation. In fact, a deviation from unnecessary (in the opinion of
the executor of the administrative procedure) elements of the formalized procedure.
But here another question arises: how to practically limit the need for an individual
deviation from the formalization of the procedure and the fact of unreasonable
departure from formalization for one or another illegal purpose. Weighing the positive
result and the potential negative consequences, it would be more reasonable to inherit
the bureaucratic procedure, while hearing reproaches of bureaucracy from time to time,
than risk violation of human rights.

Thus, bureaucracy is a formalization, abstractness and algorithmic nature of
administrative procedures. Although it has a politically negative context, it is oriented
towards the realization of human rights and is a necessary component (through a proper
procedure) of the rule of law. At the same time, the embodiment of bureaucratic
elements entails not only achieving the desired and necessary legal goal, but also has
negative consequences in the form of excessive regulation, which, nevertheless, has a
compensatory mechanism aimed at the inadmissibility of human rights violations.

Administrative discretion. The complexity of life is necessarily reflected in the
complexity of law, as a universal regulator of a certain part of human life. Pursuing the
goal of ensuring protection of the most important spheres of human endeavor, while

ensuring, at the same time, a certain level of legal certainty, the legislator seeks to most
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clearly, consistently and accurately reflect the legal regulation. But, obviously, given
the abstract nature of legal norms and rules, it is impossible to regulate everything in
detail. And the legislator resorts to regulation when, in a specific situation, the law
enforcement officer can choose among the set of behavioral options proposed by the
law the one that most suits the situation and protects human rights (or limits it
proportionally and sufficiently to the seriousness of the offense). In such a situation,
the law enforcement officer has administrative discretion.

Also, the need for the implementation of discretionary powers arises when the
formulation of a legislative provision or the stages of a particular legal procedure is not
clear, can be interpreted in different ways.

The problem of using discretionary powers is quite serious. And it consists in
the fact that granting freedom to a law enforcement officer while making a decision is
fraught with violations of any order, from unreasonable refusals to grant certain rights
to unreasonable granting of appropriate rights to people who do not have the right to
do so. And the severity of such violations can increase in inverse proportion to the
economic and legal level of development of the country.

Conclusion and proposal. Ensuring the rule of law requires a well-thought-out,
optimized and functionally effective institutional framework that is able not only to
take positive obligations, but also to effectively implement and protect rights within
the perimeter of the "state-human”, "state-citizen™ relationship.

Public authorities must have institutional capacity that is based on:

(1) a normatively regulated and transparent procedure for the selection of
employees with an emphasis on professionalism and integrity;

(2) clearly defined powers of the state body in legislation;

(3) accountability of the state body to higher authorities;

(4) independence of the state body in matters of performing the assigned
functions;

(5) a prescribed and effective procedure for prosecution;

(6) functioning of the mechanism of checks and balances;

(7) adequate funding. The lack of this makes government agencies vulnerable.
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The mechanism of checks and balances ensures the balance of state branches of
government, which is a manifestation of the distribution of power in a democratic state.
The violation of this mechanism occurs when there are

(1) a breach of parity of legislative powers among the legislative, executive and
judicial branches;

(2) an informal influence of some of the branches of government, even though
formal balance of powers is prescribed by law.

As for bureaucracy, it is a neutral phenomenon by itself. The positive
bureaucratization of administrative procedures takes place when its objectives are to
cover the maximum number of everyday situations and to avoid human rights
infringements by creating uniform procedural rules. An excessive and sometimes
meaningless regulation, cases of abuse of power and inflexible behavior of government
employees create a negative undertone to bureaucracy, which, however, can be
minimized.

Administrative discretion is a zone of freedom of a law enforcement officer
(limited by the rule of law) aimed at overcoming possible gaps in the plane of law
enforcement by interpreting the circumstances of the case and choosing one of the
options for behavior (decision) provided for in the law. At the same time, discretionary
powers could be used by an authorized person with illegal purposes that slows down

the development of the state and causes harm to establishing the rule of law.
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ITPABA, CBOBOJAU TA OBOB’A3KHU JIIOJIWUHU 1
TPOMAJISSHUHA: ®1JIOCO®PCHKO-TIPABOBUMN AHAJII3

RIGHTS, FREEDOMS AND DUTIES OF A MAN AND A
CITIZEN: A PHILOSOPHICAL AND LEGAL ANALYSIS

AnoTtanis. [Ipo6iiemaTuka CiBBIJHOIICHHS MPaB Ta CBOOOIU JIFOANMHU 3aBKIU
IIiKaBuJIa TMpeACTaBHUKIB GinocodchbKkoro 3aramy, 30KpeMa ocoOiMBa yBara o0
3a3HayeHoi mpoOiemMaTuku mnpuauisiacs (daxiBusmu chepu Pinocodii mpasa.
deHoMeHH TpaBa Ta CBOOOIM € CKIIAIHUMHU Ta MO AUCIUTUTIHAPHUMH, 3aJICKHUMU SIK
BiJI ICTOPUYHHUX YHWHHHKIB, TaK 1 Cy4acCHUX CBITOBHX CKOHOMIYHHUX, IOJITHYHUX,
COLIIAJIbHUX Ta 1JI€0JIOTTYHUX BUKIMKIB Y CE LI€ AETEPMIHYBAJIO PO3MAITTS HOTJISIIIB TA
OLIIHOK TpaB Ta CBOOOJ JIOJUHU Ta TpOMaJsHUHA, OOYMOBMJIO 3HAa4YHY KIJIBKICTh
nediHilii nux noHsATh. MeToro cTaTTi € (h110cOPCHKO-TTPaBOBUI aHai3 IpaB 1 cBOOOA
JIOAVMHU Ta TPOMAAsSHHMHA SK MapKepa IEMOKPAaTHYHOTO PO3BUTKY CYCIIIJIHCTBA,
JiepKaBy 3arajoM Ta IMPaBOBOI CUCTEMH JepKaBU 30KkpeMa. BianoBinHO 10 3a3HaYeHOT
METH, Yy CTaTTI BUKOPUCTAHI HACTYIHI METOJM NOCHIDKEHHS — aHalll3 Ta CHUHTE3,
JEAYKITiS Ta 1HIYKIS, y3arajJbHEHHS, MIaJeKTUYHUNA Ta TePMEHEBTUYHUN METOJH.
AprymMeHToBaHO, 110 AMCKYpC IMpaB 1 CBOOOJ JIOAMHHU Ta TPOMAJSIHUHA € OCHOBOIO
MOPaJIbHO-TIPABOBHUX 3acajl €BPOIEWCHhKOI HMBLTI3aAlIl Ta MOTpeOye€ OCMHCICHHS B

KOHTEKCTI Cy4aCHUX CBITOTJISAHUX Ta IUBUII3AIIHUX TpaHchopmarliii. €Bporneiichka
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IIMBLTI3alllsl HEPO3PUBHO IIOB’si3aHA 3 JEMOKpATIEI0, sIKa BHUCTYIMAE 3aco00M st
JOCSITHEHHS cBOOOAM. Y TOH ke yac, 6e3 cBo00aM (PYHKIIIOHYBaHHS JEMOKPATHYHOT
MOJIITUYHOI CUCTEeMH HeMoxJuBe. [IpoanamizoBaHo Taki PI3HOBUIM CBOOOIU SIK
cB00O/1a BOJII Ta CBOOOAa camoi Aii, 3aBASKH SKUM 1HIWBiA HaOyBae CTaTyC BUIBHOI
0COOHMCTOCTI, @ HOTO KUTTS OTpUMY€E CeHC. JIfoarHa — iCTOTa colliajibHa, a TApMOHIWHE
ICHyBaHHS Ta (YHKIIOHYBaHHS Yy CYCHUIBCTBI HEMOXJHMBE O€3 IPaBOBOTO
peryJIfoBaHHS, SIKE MOCTAa€ K YMOBa €()eKTUBHOrO (PyHKIIIOHYBaHHS CYCIILJIbCTBA 1
3amopyka cBO0O I 0COOUCTOCTI.

Kiarw4oBi ciaoBa: mpaBo, cBoOoja, IpaBa JIIOAWHHU, JepkKaBa, CYCIUIBCTBO,
JiajJeKTUKa, BIAMOBIIAIBHICTh, TPOMASHCHKI MpaBa 1 CBOOOM, IMOJITHYHI IpaBa i

cB000/11, 000B’A3KU JIFOJIMHU 1 TPOMAJITHUHA.

Summary. The problem of the relationship between human rights and freedom
has always been of interest to representatives of the philosophical community. In
particular, special attention has been paid to this issue by specialists in the field of legal
philosophy. The phenomena of right and freedom are complex and multidisciplinary,
dependent both on historical factors and contemporary global economic, political,
social, and ideological challenges. All these aspects determined the diversity of views
and assessments of the rights and freedoms of a human and a citizen, causing a
significant number of definitions of these concepts. The aim of the article is a
philosophical and legal analysis of the rights and freedoms of a human and a citizen as
a marker of the democratic development of society, the state in general, and the legal
system of the state in particular. In accordance with the specified aim, the following
research methods are used in the article: analysis and synthesis, deduction and
induction, generalization, dialectical and hermeneutic methods. It is argued that the
discourse of human and civil rights and freedoms is the basis of the moral and legal
foundations of European civilization and needs to be understood in the context of
modern worldview and civilizational transformations. European civilization is
inextricably linked with democracy, which acts as a means to achieve freedom. At the

same time, the functioning of a democratic political system is impossible without
)



freedom. Such varieties of freedom as freedom of will and freedom of action itself have
been analyzed, thanks to which an individual acquires the status of a free personality,
and their life acquires meaning. A human is a social being, and harmonious existence
and functioning in society are impossible without legal regulation, which appears as a
condition for the effective functioning of society and a guarantee of individual
freedom.

Key words: right, freedom, human rights, state, society, dialectics,
responsibility, civil rights and freedoms, political rights and freedoms, obligations of a

human and a citizen.

IHocTanoBka npodaemu. [Ipo6iema npas, cBoOO ] Ta 000B’SI3KIB JTIOJIUHU Ta
IpOMaJITHUHA, MPOTPAKTOBAHMX SIK OaraTOpiBHEBHI CycHUIbHHMI (heHOMEH, 3aiimMae
qyilpbHE Miciie B cucteMi (utocodcrko-npaBoBoi pediekcii. CyyacHl colialbHO-
MOJITUYHI Ta BIMCHKOBI BUKJIMKK B YKpaiHl 0COOJMBO akTyanizyBaiu (HiocodchKo-
IPaBOBUM AUCKYPC CTOCOBHO MPaB Ta CBOOO/T JIFOAMHH.

Koxna cdepa missbHOCTI JMOIMHMA Ta (YHKIIIOHYBAaHHS CYCIIJIBLCTBA Mae
creuudiyHuid HaO1p mpaB Ta 000B’s3KIB JOAUHU. «IIpaBa JTIOAMHU — 1€ HE TUIBKU
MEBHI MO>KJIUBOCTI JIIOJIMHU, MPUNHATI KPi3b MPU3MY ICTOPUYHOTO PO3BUTKY, a i 1i
«mpeTeH3ii», gomaranHs. lle yHiBepcalibHO BHU3HAHI I[IHHOCTI, 3aKpIIUICHI
MDKHAapOJHUMH KOHBEHI[ISIMM Ta TMPaKTHKOIO aepxas. Lle Ti Hopmu, K1 B Hayll
MDKHApOJIHOTO TIpaBa Ha3MBAIOTh jus cogensy [1, c. 25].

CTOCOBHO MOHSTTS «CBO0O/Ia» 1ICHY€ BEeIMYE3HA KIIBKICTh JAe(iHIIIH Ta OIIHOK,
ajpke cBoOoja — 11e ymoBa «oyTtu Jlroguaowo». «CB0oOOIa — GaraTOBUMIpHE SIBUIIE Y
dinocodii, moynMHArOYM BiJ 1 OHTOJOTIYHMX YK MeTadi3UYHUX aCIEeKTIiB 1
3aBEPIIYIOYU MOJITUYHUMU i ocoductummu» [2, ¢. 15]. Tobto, Oyt Jlronunoro — 1e
MaTy BHYTPIIIHIN iMIIepaTHB, M0 3a0e3meuye 30epexeHHsT 0COOUCTOCTI, 3aXUIIAE BiJ
PYHHIBHOTO 30BHIIIHBOTO BIUIMBY y IIpoIlieci colriaiizaiii Ta ¢opMyBaHHS MPaBOBO1

CBIZIOMOCTI, yOe3meuuTh 0co0y Bif POJl «TBUHTUKA», «IHCTPYMEHTa» MaHIMyJIALINA Yy
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MOJIITUYHUX Ta MPABOTBOPUMX IpoIiecax, IeTePMIHY€E CBIIOMY IIPaBOBY MOBEIHKY Y
Oy/Ib-SIKMX HECTaHJAPTHUX CUTYaIlisX.

Y KOHTEKCTI penpe3eHTOBaHOI CTaTTI BAYKJIMBUMH BUIAIOTHCS HACTYITHI aCTIEKTH
- K PO3B’S3aTH CYINEPEYHOCTI, MOPOKEHI JOTPUMAHHAM MPUHIIMIIB CBOOOIU Ta
peamizali€l0 B Cy4acHMX CYCIUJIbCTBaX TpaBa, SK He OyTH 00’€KTOM
MATEPHAJICTCHKOTO BTPYYaHHS, JlaJeKTHKa MpaBa Ha CaAaMOBHpAXCHHs 1 MpaBa Ha
KOH(IAEHIIIHHICTh, SK Y CY4YaCHOMY CBITI 3a0e€3Me4MTH CIIIBICHYBaHHS IMpaBa Ha
BUT'OJIONIEHHS BJIACHOI TyMKH (ITO3HULI{) 1 MpaBa KPUTUKH BHCIIOBIIOBAHb 1HIIMX.

TpanumiifHoO collianbHI, EKOHOMIYHI Ta KyJbTYpHI TIpaBa 1 CB0OOOIU
PO3IIIAAAIOTECS Y KOHTEKCTI COLIIaIbHOI AEpKaBU, TOMY aKTyaJIbHUM € aHaJIi3 BIIUBY
pPIBHS  €KOHOMIYHOIO, TMOJITHYHOIO, KYJbTYpPHOIO, 1J€OJIOTIYHOIO PO3BUTKY
CycHnuibcTBa Ha TpaHchopmallii MPaBOCBIIOMOCTI Ta MPaBOBOI KYJIbTYPH, IO
3HaXOJIUTh BIJOOPAKEHHS y CTaBJICHHI TPOMAJISH SIK /10 JEP>KaBHUX 1HCTUTYIIIH, TaK 1
70 COLIAJIbHO-NIPABOBUX I1HTEpaKUld, OCKUIBKM TIpaBa 1 CBOOOJM OKPEMOIO
rpOMaJiTHUHA IETEPMIHYIOTh HU3KY 000B’SI3KIB SIK TIEpE]I CYCIILCTBOM Ta JEPKaBOIo,
TaK 1 CTOCOBHO 1HIIIUX TPOMAJISH.

CraH onpaunoBaHHsI 00paHOI MPOOJIEeMATHKH, AHAJI3 OCTAHHIX IMyOJiKamin
Ta Aocaigkedb. OCKUIbKHA MpoOJieMaTHKa MpaB 1 CBOOO JIOJAUHU BIJHOCUTHCS [0
HApUHU  MYJbTUIUCUUIUIIHAPHOTO JTUCKYpPCY, 11 JIOCHIIKEHHAM 3aiMaroThCs
NpEeNCTaBHUKKA OaraThoX cdep TyMaHITAapUCTHKKA — MPABO3HABIl, IOJITOJOTH,
¢inocodu, corionoru, haxisiii 3 AEP>KABHOTO YIPABIIHHS TOLIO.

CraTTs TpYHTYETBCSI Ha aHai31 HacTynHUX MoHorpagiii: Ceenacen JI. @p. T
®dinocodis cBobomu [2], O. B. Ilymkina Cuctema mpaB i cBOOOH JIOAWHU Ta
rpoMaJiiHMHA B YKpaiHi: TEOPETHUHI 1 MPakTU4Hi acnekTu 3ade3neuyenns [3]. H. T
[Mykmina KoHCTUTYIIHHO-TIpABOBE pETYJIIOBAaHHS TMpaB 1 CBOOOA JIOIWHU 1
rpoMajisiHiHA B YKpaiHi (mpobiieMu Teopii Ta MpakTUKK) [4], a TAKOXK HU3KHU PO3B1JIOK
BITYM3HSIHUX Ta 3apyO1KHHUX JOCIITHUKIB

Metow crarTi € QinocodcbKo-IpaBOBUN aHai3 MpaB 1 CBOOOM JIOJWHU Ta
IpOMaJITHUHA SIK MapKepa JIEMOKPATUYHOTO PO3BUTKY CYCILIBCTBA, IEPHKABU 3arajJoM

Ta MPABOBOi CUCTEMU JE€P>KaBU 30KpeEMa.
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Buknan ocHoBHOTo matepiasny. [{ociikeHHs MpoOJeMaTUKH MPaB Ta CBOOOT
JIIOJIMHU, BapTO po3Moyatd 3 AeiHIINA UUX MOHITh. K BKe 3a3Hayanocs, JUCKYpPC
IpaB JIIOJUHU € TMOJNITUCIUIUTIHAPDHUM, HaWOLIBIIUN BHECOK Yy pPO3pOOKY AaHOl
npo0ieMaTUKUA 3pOOMIM TMPEICTABHUKU MPaBO3HAYHOI HAYKH, SIKI JTOTPUMYIOTHCS
TPHOX OCHOBHHUX MO3UIIN CTOCOBHO AC(IHIIIT HOHATTS «IIpaBa JIOJAUHI:

1) npaBa IIIOOUHM ~TIyMadaThCsl SK MOXJIHMBOCTI JISTH  TEBHUM
YUHOM/YTPUMYBATHUCS BIiJI J1i;

2)  mpaBa JIOJAUHU OTOTOKHIOIOTHCS 3 MOHSITTSIM «CBOOOIM» Ta MAalOTh OyTH
3aKpIIJIEH] Y HOpMaTUBHO-TIPAaBOBUX aKTax;

3)  mpaBa JIOAMHYU PO3TIISIAIOTHCS K MOXKIMBOCTI OJICPYKAHHS BiJ JIepKaBU
neBHMX Ouar [5, c. 29-30].

VY HalOIbII y3araJbHEHOMY BUTIIAL AehIHIIIS TOHSITTS «IpaBa JIOJUHNY, 1110
€ CYrOJIOCHOIO KOHTEKCTY JaHOi CTarTi, penpe3eHtoBaHa [1.PabGiHoBUYeM, skuid
BBa)kae, 10 MpaBa JIFOJIUHU — LI€: a) IEBHUM YMHOM YHOPMOBAaHa ii cB000/1a; 0) EBHI
il moTpeOu uM iHTEepecHw; B) 1i BUMOTM TPO HAJAHHS TEBHUX OJiar, aapecoBaHi
CyCHUIbCTBY, JI€p>KaBl, 3aKOHOJABCTBY; I') MEeBHUI BuUA ((popMa iCHyBaHHs, cHociO
nposisy) mopaii [6, ¢. 14]. Takox BHIAEThCSA MOMUIBHUM HABECTH BHU3HAYCHHS
HOpBe3bKoro nociianuka JI. CBeHaceHa, skuil CTBEpIIKYE, 1110 «IpaBa — 1€ He0OX1Ha
yMOBa JIJIsl TOTO, 100 KUTH BITBHUM JKATTAM. MOXHA CKa3aTH, 110 MpaBa 3MyIIYIOTh
IpPOMaJIsSiH 10 IbOTO Y TOMY CEHCI, III0 BOHU HE MOXKYTh YXWJIMTUCS BiJ IIPaB, HaBITh
SKIIO 3a0aXarTh OO [2, . 218].

[IpaBo moB’si3ane 3 MopayuTto, 3 nuxoToMiero J[o6pa ta 3ma. «B ocHOBI mpaB
JISKUTh TEPEKOHAHHS, 10 BCIM JOPOCIUM JIOASM 3 HOPMaJbHUMHU KOTHITUBHUMH,
EMOIIIMHUMH Ta TIOBEIHKOBUMH BIIACTUBOCTSIMH TIOBHHHO OyTH TapaHTOBaHO T€, 110
HeoOXiHEe M I MOXJIMBOCTI pOOUTH BJIACHI CYIKEHHS IOJI0 TOTO, IO U HUX
nobpe, o0 yTUTIOBATH 11l CY/KEHHS Y BJIACHE KUTTS 1 JI1 TOrO, 00 MaTH MpPaBo
rojiocy IiJi 4ac BU3HAUEHHS IPaBOBOi 0a3u, y MeXaxX $KOi BOHM >KHUBYTh CBOIM
xuTTsIM» [7, p. 11].  Omxke, came mpaBo MOCTa€ TAPAHTOM BUIBHOI MPAKTHYHOI Ta

KOTHITUBHOI JISUIBHOCT1 OCOOMH.
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3ynuHUMOcs OUIbII JETAJIbHO HA TPOMAJSHCHKUX Ta MOJITHYHHUX MpaBax
JIIOJIMHM, K1 YMOKJIMBIIIOIOTh ICHYBaHHS Ta (YHKIIIOHYBaHHSI JIFOAWHU y COIyMi, a
TaKOX 3/11IHCHEHHS 1HIUBITyalIbHUX TPOSBIB )KUTTEAISUIBHOCTI. «L1i mpaBa yTBOpIOIOTH
CBOEPIHI HOPMATHBHI aOCOJIFOTH, III0 BH3HAYAIOTh HEMOPYIIHI MEXI1, SIKMX KOIHA
JieprkaBa, rpyma abo ocoda He MOXKYTh JICTITUMHO MOPYIIUTH» [2, ¢. 217].

['pomansHChKi TpaBa GiKCYIOTh CTaTyC JIIOJWHU SIK 1HAUBIAA B YC1i CYKYITHOCTI
HOro HEMOBTOPHUX aTPUOYTIB, a MOJITUYHI — PENPE3EHTYIOTh JIIOJAUHY K YYaCHUKA
(aKTMBHOI'O YW MACHUBHOIO) MOJITUYHOIO MPOIECY, BHU3HAYAIOTH PIBEHb MOJITUYHOI
cBOOO/IM JIOMHM 1 B TOM K€ Yac, BU3HAYAIOTh PIBEHb JEMOKPAaTUYHOCTI I€P>KABH.

VY Teopii KOHCTUTYIIHHOTO MpaBa BU3HAUAIOTHCS 3aralibHi Ta CIEIliadbHl 03HAKU

IPOMaJITHCHKUX MpaB Ta cBOOO. J[0 3araibHUX O3HAK HAJIEXKATh:

o (yHIaMEHTAJIbHICTD;
o MOCTIMHMI XapaKTep Ta 0OCOOIMBUIM MEXaHI3M peati3allii;
o 3HAUYHIICTh JJISl JIIOJMHU, OCKUIBKU BUPAKAIOTh BIJIHOCHHU Ta 3B’ S3KU

JIOJIMHU 1 A€pKaBH;
o HasBHICTh OCOOJMBOTO MEXaHI3My OXOpPOHHM, BOHHU 3a0e3MeyeHi
CUCTEMOIO HaI[lOHAIBHOTO 3aKOHO/IABCTBA Ta MISUIBHICTIO OPTaHiB yCiX PIBHIB BJIaJIH;
o YHIBEPCAIBHICTh — JIIOTh HA BCiH TepuTOopii KpaiHW B ycix cdepax
KUTTETISUIBHOCTI CYCIIBCTBA.

Crneuudiydi 03HAKU TPOMAJSTHCHKHUX MPaB Ta CBOOO:

o MPIOPUTETHICTH BIIHOCHO 1HIIUX TIPaB Ta CBOOO;
) MIPUPOHICT Ta HEBITIYKYBaHICTD;

o JIOBIYHUM, MOCTIMHUI Ta HE3MIHHUM XapakTep;

. 3arajibHICTb;

° 1HIUBI Ty aTbHICTh

[TomiTruHI paBa Ta CBOOOIU TaKOX MAIOTh HU3KY O3HAK:

o € TPEeIMETOM KOHCTUTYLIHHO-TIPABOBOTO PETYJIIOBAHHS, BIIIOBIIHO

3aXUIIAI0Th OCHOBHI, 0a30B1 IIHHOCTI M 1HTEPECH OCOOMCTOCTI; 3arajbHi ISl BCIX;
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XapaKTEPU3YIOThCA OCOOJIMBOIO IOPUANYHOI (DOPMOIO KOHCTPYIOBAHHS; BOJOIIOThH
HAWBUIIOIO IOPUIUYHOIO CUIIOIO MTOPIBHSHO 3 IHITUMU TpyHaMu IpaB JIIOAUHH;

o € HEeBIUYKYBaHUMHU, JI€TEPMIHYIOThHCSI TPOMAJISTHCTBOM OCOOH;

o BU3HAIOTHCS, TapaHTYIOTbCS M 3aXUINAIOThCS  BIAMOBIAHO  JO
3araJbHOBU3HAHUX MPUHIUIIB 1 HOPM MI>KHAPOJAHOTO MPaBa;

o BU3HAYAIOTh  CYTHICTh, 3MICT 1 3aCTOCYBaHHS HAIlOHAJILHOTO
3aKOHO/ABCTBA, MISUTbHICTh OpraHiB JAepKaBHOI BIaJAM Ta OPraHiB MiCIIEBOTO
CaMOBPSAYBaHHS i1 3a0€3MeUyIOThCA MPABOCY IJISIM;

o € HOpMaMHu TpsSMOT Jii;

) 0OMEKEHHSI KOHCTUTYIIWHUX TOJITHYHHX IIpaB 1 CBOOOJ JIIOJMHH 1
IpOMaJITHUHA JOITYCKAETHCS JIUIIE 32 YMOB, BA3HAUECHUX 3aKOHOM.

[Ile onHUM Ba>KJIMBUM MOHSTTSAM Y KOHTEKCTI JAHOTO JOCIHIKEHHS € TIOHITTS
«cBoOoAa». IcHYIOTh COTHI AeQiHILIA OTO MOHATTS K Yy (PUIOCOPCHKOMY, TaK 1y
npaBoBoMy AuCKypci. KoxkHa aediHilis akieHTye SIKyCh CYTTE€BY O3HAKy JIaHOTO
(heHOMEHa: «3/IaTHICTh IIATH BianoBiaHO 10 Ictunu 1 [{o6pay [8, p.79]; «cTan B3aeMuH
MDXK JIFOJIBMH, KOJIM MPUMYC OJHUX CYNPOTH IHIIUX Oyae MiHiManbHHI» [9, c. 19];
«cB0001a € 671aroM, SIKE IOBUHHO BJIOCKOHAJIOBATHCS, a HE 3JI0M, SIKE TIOTPIOHO 3BECTH
1o MiHimymy» [10, p.170]; «cBoOOIa € 3IaTHICTIO BUPINITYBATH, SIK MEH1 JIISITH, TOOTO
caMOMy BM3Hau4aTu a0 caMoMy OyTH IPUYMHOIO TOTO, SIK 51 y 3aJIaHIi CUTYyallli BYMHIO:
3po6uro miro X uum airo Y» [2, ¢. 75].

Sk ke CiBBIAHOCSITRCS MpaBa Ta cBoOou moauuu? 1o B 1t GiHapHiii mapi €
BU3HAYAIBHUM, OCHOBHUM, IIEPBUHHUM TOHSATTSM, a 110 TTOXITHAM, aJ[Ke «JTI0IUHOIO
MOKYTbh OBOJIOJIITH CYIIEPEWINBI OJTHE OJJHOMY Oa’kaHHS, OJTHAK peali3ye€ BOHA JIUIIIE
oxHe 3 Hux» [11, c. 87]?

[{i nBa heHOMEHU «MAIOTh CIUIBHY MPUPOY, CIIIHHUI OHTOJOTIYHUHN TPYHT»
[12, ¢c. 263—264], «cB0OOIa 111 HEPO3PUBHO OB’ sI3aHA 3 8i0N0GIOANLHICMIO 32 TE, 1110
pobuth mroguHa» [2, c. 44]; BOJIBOBUI YYMHOK 1 BIAMOBIJAIBHICTH € OCEPISAM
MDKJTIOJICBKUX CTOCYHKIB [13].

CBo0oj1a 3a0e3neuye MOKIMBICTD JIIOJIMHI CTBOPUTH TAPMOHINHY MOJIENb OYTTS

y COIiyMi, BaXKJIUBUM CKIJIQJHHUKOM I[bOTO OYTTS MOCTA€ CYCHIJIbHO-TIPaBOBE OYTTS,
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OCKIJIbKM JIFOJIHA TMOBHHHA JOCIYXaTUCS HE JIMIIE J0 CBO€i CBOOOAM, ajie M 4ITKO
YCBIOMIIIOBATH MEXI1 MK JJ03BOJICHUM Ta 3a00pOHEHUM, y3rOJ[)KYBaTH CBOi BUMHKH 3
BUMOT'aMHU IIPaBa, yCBIIOMITIOBATH BIAMOBIJAIBHICTD 3a CBOI i1 Ta BUMHKH, IPUHMATH
CBIJIOMI pIIIEHHS II10JI0 IIPaBOBOI'O/HEMPABOBOIO0 CTATyCy CBO€I TOBEIIHKH Y
CYCIILIBCTBI Ta JIEPKaBi.

Bimomuii dinmocod k. Pons ctBepkye, o cBoOOIa 3aI€KUTh Bijl CTAaTYCHUX
Ta (GI3UYHUX BJIACTUBOCTEH Ta MOMIIMBOCTEH JIIOJIMHU, HE 3AJIEKUTD BiJl TOXO/XKEHHS
Ta COLIAJBHOTO CTaHy, 10 «KOXHA JII0JIMHA TIOBUHHA MATH PIBHI MpaBa BIJHOCHO
HaWOIIBII 3arajJibHOI CXEMH pPIBHUX OCHOBHHUX CBOOOJ, CYMICHMX 3 IOJIOHUMH
cxeMaMu cBOOO /i iHIHX» [14, ¢. 66].

Bapto 3ramatu npo Taki pi3HOBHAM CBOOOIM SIK CBOOO/1a BOJI1 Ta cBOOOa camMol
1ii, 3aBOSKH SKAM 1HAWBII HaOyBa€ CTaTyC BIIbHOI OCOOHMCTOCTI, a HOTO KUTTA
OTPUMYE CEHC. «...(P110c0PChKO-IPaBOBa XapaKTEPUCTHKA CBOOOIM BOJII Mependavae
il TBOBUMIPHICTh: BHYTPIIIHIN BUMIp (CBOOOJA JIFOIMHU BOAYAEThCsl y CBOOOA1 BOJI)
Ta 30BHIIIHIN BUMIp, 110 BUpaXkae O€3MOCEPEIHbO YMOBH ICHYBaHHS JIIOJIMHU Y CBITI,
y TOMy 4Mcii i ripaBi» [15, c. 151].

Jlroquua — icToTa coliaibHa, a TApMOHIWHE 1CHYBaHHS Ta (DYyHKIIOHYBaHHS y
CyCHUIbCTBI HEMOXJIMBE 0O€3 NpPaBOBOrO PpEryJNIOBaHHA, SK€ IOCTaE SK yMOBa
e(eKTUBHOrO (PYHKI[IOHYBaHHS CYCIJIbLCTBA 1 3amopyka CBOOOJAU OCOOMCTOCTI.
«Bax1MBUMU MOMEHTaMU CIIPABKHBOI JIFOJICHKOT CBOOO M BUCTYMAIOTh B YUHHUKU
— 1I€ OCBOEHHS 30BHIIIHBOT PEAIbHOCTI, a TAKOK MOPAJbHUN KOHTPOJIbh HaJ CaMHUM
cobotox [16, c. 137]. CBoGoma BoJIi € 3aco60M (hopMyBaHHS TPABOBOTO OYTTS 0COOH,
000B’SI3KOBUM CKJIAJITHUKOM SIKOT'O € 30BHINIHIM KOHTPOJb 3a IMOBEIIHKOKO JIFOJIMHH,
IpU BIACYTHOCTI SIKOT'O CBO0O/1a BOJI1 MOKE NEPETBOPUTHCS HA CBABLILIIA.

BucnoBku Ta mnpomno3uuii. TakuM dYWHOM, TpOBEACHE IOCTIHKCHHS A€
HiJICTaBy AJis1 HACTYIMTHUX BUCHOBKIB:

Jluckypc mpaB Ta CBOOOJ JIOAWHHM Ta TPOMAJsSHUHA € OCHOBOI MOPAIBHO-
MPABOBHX 3acajl €BPOMEMCHKOI IMBLII3AIli Ta MOTpPeOye OCMHUCICHHS B KOHTEKCTI

Cy4acHUX CBITOIVISITHUX Ta MIUBLII3AIIHHUX TpaHChopMaIlii.
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3aBIsKU MpaBy 0c00a OTPUMYE HEMOPYIIHUM POCTIP JUIsi CAMOBU3HAUYEHHS Ta
caMopeaiizallii, CHUCTeMy TapaHTI IKUTTEIISUIBHOCTI y COIllyMi, TapaHTii
MO>KIIUBOCTEH OCOOMCTOT aBTOHOMII.

[IpaBo mocTae rapaHTOM Ta BUPA3HUKOM CBOOO/IM, HaJlae MexX1 cBOOoU. JlesKi
OOMeXeHHsI € aOCOMIOTHUMH, iX MOPYLUIMTH HEMOXXIIUBO, TOMAl AK 1HII — MOXYTb
3MIHIOBATHUCS i/l TUCKOM COIIIaIbHUX MPOIECiB 400 0COOUCTUX MPUUHH.

CBo0Ooa € mpoiiecoM 3BUIBHEHHS] Ta CAMOBU3HAUEHHS, YCBIJOMIJICEHHS BJIACHOI
00OMEKEHOCTI TPABOBUMH, COIIaJIbLHUMHU Ta TOJITUYHUMU (PAKTOpaMH, J103BOJISIE
JIOJIMHI ~ TIOYYBaTUCA BUIBHOIO Y CBOIX [isX, 30epiraTd MoOpajbHI OPIEHTHUPH 1
IIIHHOCTEH Yy TOIOCI yC€03BOJICHOCTI M BIMOBIIAILHOCTI, Y3TOHKYIOUH CBOI BUMHKH

3 BUMOI'aMH BCPXOBCHCTBA IIpaBa.
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POJIb MI’KHAPOJHOI CUCTEMMUM CHIBPOBITHUILITBA
®APMAIEBTUYHUX IHCIEKII B CACTEMI
NAEP KABHOI'O KOHTPOJIIO AKOCTI JIIKAPCBKHUX 3ACOBIB

THE ROLE OF THE INTERNATIONAL SYSTEM OF
COOPERATION OF PHARMACEUTICAL INSPECTIONS IN THE
SYSTEM OF STATE QUALITY CONTROL OF MEDICINAL
PRODUCTS

AHoTtanisi. B crarTi aHamizyeTbcs MDKHApOJIHa CHUCTEMa CIIBPOOITHHUIITBA
dapmaneBTHYHUX 1HCHEKIIM Ta yd4acTh Yy HIM VYKpaiHu. AHaTI3yeThCs MeTa
MiXHapOIHOT CUCTEMHU CMIBPOOITHUITBA (papMalleBTUYHUX 1HCHEKIIM, HOpMaTUBHE
pEryJIOBaHHs, MPUHIMIKM Ta 3acajd CHIBPOOITHHUITBA y 11 MekaxX HaIllOHAIBHHUX
KOHTPOJIIOIOYMX OpraHiB. ABTOPOM yIepile camMe B KOHTEKCTI CUCTEMH JIEPKaBHOTO
KOHTPOJIIO SIKOCTI JIKAPChKUX 3aco0lB MiJl 4Yac 00Iry OCTaHHIX MPOaHaI130BaHO
MDKHApPOJIHY CHCTEMY CHIBPOOITHUIITBA (apMareBTUYHUX 1HCIEKIIA. 30KpemMa
BCTaHOBJICHO, 1110 yyacTh B PIC/S n03BoJisi€ mBHIKO OTprMyBaTH iHGopMallito (depes
CJIEKTPOHHY CUCTEMY) 3 IPUBO/ITY IMOIIUPEHHS MApTii HESKICHUX YU (anbcr(iKOBaHUX
JIKapChKUX 3ac00IB BiJ PEryisaTOpHUX opraHiB kpain-uwieHiB PIC/S. Busnenns
napTid TakuxX JIIKApChKUX 3ac001B BiAOYBAa€ThCA Ha CTaAll IMIOPTY (MpU MEPETHUHI

JIEp>KaBHOTO KOPJIOHY) O€3 pU3UKY MOTPAIUITHHS OCTAHHBOT JJ0 KIHIIEBOTO CITOKHBAYA.
S€



Ile mo3BoJIsIE ONEpaTUBHO BUBECTH MaPTilO MOJAIOHUX JIKAPCHKUX 3aCO0IB 3 00ITY 3
MOMIIICHHSM X Y KapaHTHUH JI0 MPOBEACHHS TaO0OpaTOPHOIO aHaII3y UM yTUIIi3allii. 3a
JIOTIOMOTOI0 CUCTEMH BiJICTEKEHHS HESIKICHOT UM (anbcudikoBaHOi GpapManieBTUYHOT
npoaykiiii, ska icuye B PIC/S, HailHICTh 1epKaBHOTO KOHTPOJIIIO SIKOCTI JIIKAPChKUX
3aCc001B CYTTEBO IiIBUIIY€ETHCS.

3po0seHO BHUCHOBKH, IO BCTyn Ykpainm no PIC/S € BaiIMBHUM KpOKOM JI0
BUBEJICHHS BITYM3HSAHOI (hapmarllii Ha MIKHApPOJHUM PiBEHb, MOKPAIICHHS CHCTEMH
JepP>KaBHOT'O KOHTPOJIIO SIKOCTI JIIKapChKHUX 3aCc001B i yac 00iry octanHix. Kpim Toro,
cucTeMa MDKHApOAHOI criBmpalli ¢apMaleBTUYHUX 1HCIEKI[IN 103BOJISIE€ 3aXUCTUTH
BITUM3HSHUN PHHOK BiJ HEsSKiCHOI Ta (anbcu(iKOBAHOI MPOAYKINI e Ha cTamii
iMnopty. OfHaK, 3 IHIIONO OOKYy, BCTaHOBJEHO, IO YKpAaiHOIO B Mexkax i€l
MDKHAPOJHOT CUCTEMH YKIIaJIEHO KPUTHYHO HEIOCTATHHO JIBOCTOPOHHIX JOTOBOPIB
npo Bu3HaHHA cepTudikatie GMP (110 3HaUHO CKOPOTUTH MPOIEAYPH KOHTPOIIO MIX
BUPOOHHMKAMHU JIIKAPCHKUX 3ac00iB, BUPOOHUUTBO SKHUX € CEpTU(PIKOBAHUM
BHYTPIIIHIM peryasaropom). [le Moxke cBiqUuTH PO BIFCYTHICTh PO3BUTKY YKpaiHU 3
2011 poky B mexax PIC/S.

KuarouoBi cioBa: MixkHaponHa cucTemMa CIHIBpOOITHHIITBA (DapMalleBTHUHUX

IHCIICKIIIH, Tep KaBHHUI KOHTPOJIb SIKOCTI JJiKapchbkux 3aco0is, PIC/S.

Summary. The international system of pharmaceutical inspection cooperation
and Ukraine's participation in it are analyzed in this article. The purpose of the
International System of Cooperation of Pharmaceutical Inspections, normative
regulation, principles and principles of cooperation within its framework of national
control bodies are analyzed. The author analyzed the International system of
cooperation of pharmaceutical inspections in the context of the system of state quality
control of medicinal products during circulation for the first time. In particular, it was
established that participation in PIC/S allows to quickly receive information (through
the electronic system) about the distribution of batches of low-quality or falsified
medicinal products from the regulatory authorities of PIC/S member countries.

Identification of batches of such medicines takes place at the stage of import (when
S?



crossing the state border) without the risk of the latter reaching the final consumer. This
makes it possible to promptly remove a batch of low-quality or falsified medicines
from circulation. With the help of the tracking system of low-quality or falsified
pharmaceutical products, which exists in PIC/S, the reliability of the state control of
the quality of medicinal products is significantly increased.

It was concluded that Ukraine's entry into PIC/S is an important step towards
bringing domestic pharmacy to the international level, improving the system of state
guality control of medicinal products during their circulation. In addition, the system
of international cooperation of pharmaceutical inspections allows protecting the
domestic market from low-quality and falsified products even at the import stage.
However, on the other hand, it has been established that Ukraine has concluded
critically insufficient bilateral agreements on the recognition of GMP certificates
within the framework of this international system. This may indicate the lack of
development of Ukraine since 2011 within the PIC/S.

Key words: International system of cooperation of pharmaceutical inspections,

state quality control of medicinal products, PIC/S.

IocranoBka mnpoOJjemu. XapakTepHa puca cydacHOro (apMaueBTUYHOTO
PHUHKY - 1€ fioro riobamnizaiis. OauH 1 TOM ke JTIKapChbKui 3aci0 MOXe HaIXOAUTH Ha
pUHKH pi3HUX KpaiH. Ha pMHOK KOHKPETHOI KpaiHM MOK€ HAIXOJIUTH JIKAPCHKHIM
3aci0, 110 BUPOOJIEHHUI HA KIJTbKOX BUPOOHUYMX MalJaHYMKaX, PO3MIIIEHUX B PI3HUX
kpainax. Koxna kpaina momyckae Jikapchbkuil 3aci®d B 00Ir TUTBKH TICHS JETAIBHOI
excrieptusu. [linTBepAKeHHS SKOCTI 1 OLIHKa YMOB BUPOOHMIITBA (B TOMY YHCII Ha
BianoBiAHIcTE GMP) miaTBEepHKY€ETHCS Ha €Tall Aep:KaBHO1 peecTpallii. Y Tou e Jac
oOcAr JKapCchbKUX 3ac001B, IO HAIXOAATh HA peecTpailito, reorpadiss BUpoOHUIITBA 1
PO30DKHOCTI B CTaHAApTHU3allll 3HAYHO 301IbIITYIOTh HAaBAaHTA)XXEHHS Ha BAMOBIIHUMN
PEryJISTOPHUM OpraH y KOXKHIM KpaiHi CBITY. Take CTaHOBUIIE YCKIAAHIOEThCS 11Ie 1
THUM, 110 PI3HOMAaHITHICTH JIKAPChKUX (POPM, CKIIaJHICTh TEXHOJIOTTYHUX MPOIIECIB 1 1X
crienndika BUMAarae creniaibHUX 3HaHb. 3BIJICHM BHHUKAE MOTpeda B rapMoHi3allii

BUMOT 70 BUPOOHHIITBA Ta KOHTPOJIO SKOCTI 1 PO3MOAULY 3yCHUIIb PEryIsTOPHHUX
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OprasiB 3a JIOIIOMOTOI0 MPOIIEAYPH B3aEMHOI'O BU3HAHHSI PE3YJIbTaTIB 1IHCIIEKTYBAHHS
BUPOOHUYMX MalJaHYMKIB. B3aeMHe BU3HAHHS B CBOIO Yepry BUMarae CTaHaapTh3anii
migxoaiB a0 iHcmekTyBaHHsA [1]. KpiMm Toro, B ymMoBaxX CTBOpPEHHsI TJIOOQIBHOTO
(dbapMaleBTUYHOTO PUHKY «0€3 KOPJIOHIBY» MPOTHIIS MOTPAIISTHHIO B O0IT HESAKICHUX
Ta/abo ¢anbcuikoBaHUX JIKAPCHKUX 3ac00iB MOTpeOye CKOOPAWHOBAHUX i
HaIllOHATBHUX PETYIISATOPIB.

Cran onpaunoBaHHsi 00paHOI NPO0JIEeMATHKH, AHAJII3 OCTAHHIX IMyOJiKamin
Ta A0CJHiIzKeHb. T€0peTUUYHOI0 OCHOBOIO POOOTH MOCTY>KUJIM HAYKOBI pani (axiBLiB
3 meauuHoro mpaBa — O.A. XwmenbHuiipkoi, C. B. BacunweBa, B. Jlazapera, A. O.
Onedipa, A. C. Hemuenko, P. 1. [Togkomsinoi, JI.I'. YUepkoscrkoi, JI. O. ABpaMeHKo,
. 10. Ckopuna, O.I1. baymu, B.M. Ilamkosa, [.C. Uekmana, A.O. Cupona, O. M.
Ili6oposcekoro, JI. bapnakosoi, JI. O. denoposoi, H. O. BettoTHeBoi Ta iHIIMX, a
TaKOX HAyKOBIIIB, K1 aHAJII3yBaJIM MI)XHAPOJIHE 3aKOHOJIABCTBO 3 MUTaHb KOHTPOJIIO
AKOCTI MEIUYHMX MpenapaTiB Ta CHIBIpAI0 JAepkaB y cdepl KOHTPOIIO SAKOCTI
JKapchKuX 3aco01B Ha MiXkHapoaHOMY piBHI — A.B. Anexcanaposa, [1. bpyuepa, B.C.
Mamnivenka, O. TepHoBeHKa Ta IHIIUX.

MeTta JOCHIDKCHHS IIOJISATa€ B JIOCTIDKCHHI SIKUM YHHOM BIJIOYBa€ThCS
MDKHApOJIHE CHIBPOOITHULTBO (apMalleBTUYHUX I1HCHEKLIH y cdepl Aep:KaBHOrO
KOHTPOJTIO SIKOCTI JIIKAPChKUX 3ac001B B 00ITYy.

Buknan ocHoBHoro marepiany. Ha 3arampHO€BpomneiicbkoMy piBHI HeE
periiaMeHTOBaHa Mpoienypa Koutposto sikocti. Jupexkruna 2001/83 / €C nependauae
3arajgbHl BUMOTU IIOJO MiATBEP/KCHHS KOHTPOJIO SKOCTI MIISXOM JOTPUMAHHS
JUEeH31iHuX yMoB, B ToMy uucii ymoB GDP, mpaBun mono ¢apmakoHarmisiay.
JleTanbpHi MpaBuiia BCTAHOBIIIOIOTHCS B KOXKHIM KpaiHi okpemo [2, c. 119].

ToMmy BaXIUBY poJib Y CUCTEMI 3a0€3MEUCHHS SIKOCTI BiAITpalOTh MI>KHAPOIHI
Ta perioHajbH1 OpraHizailii, TisUIbHICTh SIKUX HAlpaBJIeHA Ha CTBOPEHHS TJI00AIIBHOTO
Ta Oe3nmevyHoro (apmareBTHUHOTO pHUHKY. Hampuknam, €Bpomeiichbka areHmis 3

nikapchkux 3aco0iB (EMA), €Bpomnelicbkuii TUpeKTOpaT 3 sIKOCT1 JIKapChKUX 3aC001B
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ta oxoponu 370poB’s (EDQM), The Pharmaceutical Inspection Convention and The
Pharmaceutical Inspection Co-operation Scheme 1.
CniBpoOITHUIITBO (hapMalleBTUUHUX 1HCHEKI Ha MDKHApPOAHOMY piBHI

BIJIOYBA€EThCSI BUKIIOYHO B pamkax AisuibHocTi PIC/S (sika mpwuiinumia Ha 3MiHY Ta

posumpmna PIC?).
Kpurepii PIC PIC/S
PO3MeEKYBAHHS
3a ¢popmoro KoHuBeHris i3 craryToM Cucrema/cxema, HE Ma€
30BHIIIHBOTO XapakTepy AOTOBOPY
3aKpITJICHHS
Cratyc noroBopy Odimitinuii 1oroBip Heodimiiina opranizaiis
Craryc opranizaiii Mae npaBoBul cTaTyC [IpaBoBuii craryc
BIJICYTHIH, pO3IINPIOE
ctpyktypy PIC
YyacHuku Kpainu (MaroTh 3aTBEpKYBaTH Kontpomtoroui opranu,
MPEICTABHUIbKI OPTaHHU) opraHam, siKi
YHOBHOBa)XEH1 MPOBOJAUTH
1HCIIEKTYBaHHSI
(Hepximikcimyxoa)
Mera, mexaHi3M | B3aeMHe BU3HaHHS pe3yJIbTATIB OOMmiH iH(DOopMali€ero,
B3a€EMO/IIT 1HCIIEKTYBaHHS, BUSHAHHS JIOCBIJIOM, CITUTBHI
ceprudikaris GMP 1HCTIEKTYBaHHS Ta
HaB4aHHS (3aci0
B3a€EMO/Ii1 IHCTICKIIIH ).

Tabn.1 Cknaoeno asmopom na niocmagi [4].

L PIC/S — ne 3aranpHa nHa3sa KoHBeHLil om0 criBpoOiTHUITBA (apMaleBTHUHUX iHcHekmii 1970 poky Ta
Cuctemu cmiBmpari ¢apMaleBTHYHHAX iHCIEKIiH, mpuitHaToi 1995 poky (pisauns B Honmatky E). Hacammepen, e
HeoiniliHa, KoomepaliiiHa yroja MK peryJsITOpHUMH opranamu y ramy3i GMP-incnekryBanus. PIC/S — enunna,
BIIKpHUTA CTPYKTypa Ul YIOBHOBKEHMX KOHTPOJIFHUX OpraHiB OyIb-sKoi KpaiHu, e iCHYIOTh HeOOXiITHI YMOBH s
3acTocyBaHHsA cucteMu KoHTpoiro. PIC/S mae Ha MeTi rapMOHI3yBaTH MNpPOIEAYpH MEpPEeBipKH IO BCHOMY CBITY,
Ppo3pobisiroun criibHI cTanaapTu y cepi GMP ta Hagaroun iHCIIeKTOpamM MOXKJIIMBOCTI [U1st HaByaHHs. Kpim mporo, mera
TAaKOX CIpsMOBaHA Ha TMOJETIIEHHS CIIBIpali Ta HAJIArO/UKEHHS 3B'SI3KIB MK KOMIICTEHTHUMH OpraHaMHy,
pETioHABHUMH Ta MIKHAPOTHUMHU OpraHizartisiMu oo [3].

2 PIC cTBOpeno €pporneiichkoro acomjanicio BinpHoi Toprimi (EFTA). Criouarky ii uieHamu Oynu fepiKaBu-
3aCHOBHUKH, TOOTO Kpainu-uieHn EFTA. Ha modarky 1990-x pokiB Oys0 yCBiIOMIIEHO, IO Yepe3 HEBiAMOBIAHICTD, KA
BUHMKJIA MK NOJIO)KeHHsAMH KOHBeHLIT Ta €BporneiicbkuM paBoM HOBI KpaiHu He Moriu Oytu npuiiHstumu 1o PIC. 3a
3akoHoaBcTBoM €C okpemum kpainam €C, ski € wienamu PIC, He MOXXHa mignucaTy yroim 3 iHIIMMHU KpaiHaMu, IO
6axatotb npuenHarucs no PIC. Tomy, 6yno npuitasato PIC/S [3].
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Tak, VYxkpaina 3 01.01.2011 poky odiiifHO cTajga NEepIIo KPaiHOIo
HOCTPAJSTHCBKOTO TPOCTOpy, sika npuenHanacsa a0 PIC/S (posmouasiim nporenypy
Beryy B 2002 poui).

["onoBauME nusiMu (Hanpssmamu AisuibHocT1) PIC/S €: 1) 3miniHeHHs Kooneparlii
MDX YIIOBHOB)KEHHMH OpraHaMiy B 00JIacTi 1HCIIEKIIIHM Ta CIPUSHHS 3a0€3MeYeHHIO 1X
AKOCTI; 2) HaAaHHA 1H(opMallii Ta 0OMiH JOCBIIOM MIXK YIIOBHOBR)XCHUMHU OpTaHAMU;
3) KoopauHAalisd MIATOTOBKH 1HCIIEKTOPIB Ta €KCHEPTiB; 4) YIOCKOHAJICHHS Ta
rapMOHI3alisl TEXHIYHUX CTAaHJApTiB 1 MpoLenyp s I1HCHEKIid BHUPOOHUKIB
JKapChKUX 3aC001B 1 KOHTPOJIIO JIIKAPCHKUX 3aC001B B YIIOBHOBAKEHUX JIA00OPATOPISX;
5) chpusiHHS pO3BUTKY, TapMOHI3alii Ta goTpumanHs ctaHaaptie GMP; 6)
PO3IMIMPEHHS KOOoMeparii Mi>k KOMIIETEHTHUMH OpPraHaMy 32 PaxXyHOK 3aCTOCYBaHHS
€KBIBaJICHTHUX CTaHJAPTIB 1 MPOIEAYpP 3 METOIO TII00abHOI rapmoHi3zaii [4, ¢. 207-
208].

3po3yMmiJio, IO y4acTh B Takii rrodanpHii opranizanii sk PIC/S (sxa 00’ennye
49 xpaiH cBiTY) 17151 YKpaiHu 03HAYa€ HASBHICTh HU3KU MPSAMUX Ta HEMPSIMUX ME€pPEBar,
MOB’SI3aHUX 13 1HTErpali€l0 BITYM3HAHOI (apmalii y MDKHAPOJHIM CHUIBHOTI.
30kpemMa, MoOBa W€ MPO MOXKJIUBICTH: A) B3aEMHOTO BU3HAHHS pE3yJIbTaTIB
iHCTIeKTyBaHHs KpaiHaMmu-ydacHuiMu PIC/S, Mo 3MEeHIIUTh KiJbKICTh MPOBEICHUX
IEpeBipOK, a TAKOK BUTPAT HA iX NpoBeAeHHsA"; B) pO3MIMpEHHS EKCIOPTHHX
MO>KJIMBOCTEH Yepe3 CHPOIIEHHs JOCTYIy Ha 30BHilHI puHkH [3]; B) cmnpomenoi
B3aeMOJIiT Mixk iHcriekTopatamu nepkas-wieHiB PIC/S; I') rapmonizamii Bumor GMP;
J1) xoopauHaili MmMATOTOBKM Ta HAaBYAHHS 1HCIEKTOPIB Jlepkimikcimy»x0u, oOMiH

noceinom; E) imMmopTy Ta BBeAeHHS B OOIr Ha BHYTPIIIHbOMY PHUHKY SKICHHX

JKapChKHUX 3ac001B TOIIIO.

3 Bumorw 110 kpaiH, ski 6axaioTh npueaaaTics 10 PIC/S, HacTymHi: 1) 3ak0HOIaBCTBO B chepi 06iry TiKapchKuX
3ac00iB Ma€ BiIMOBIIaTH MPUHIIMAIIAM, III0 AIFOTH Y 3aKOHOAABCTBI KpaiH-uwneHiB PIC/S; 2) 3anpoBamkenns npasuin GMP,
ekBiBaJIeHTHUX abo moxioHux mo mnpaBun GMP PIC/S, to6to iHmumu croBamu €C; 3) iHCIEKIiliHA cucTeMa Mae
Bianmosigaru crannapram PIC/S; 4) nasBHicTh cTBopeHoro GMP-iHciekTopary 3 GyHKIIIOHYI0YO0I0 CUCTEMOIO KOHTPOITIO
SIKOCTI, stka Biamosigae npunnunam PIC/S; 5) masBHicTh QaxiBmiB-iHCIeKTOpiB. KpiM 3asBM Ta HEOOXIMHOTO TMakeTy
JIOKYMEHTIB, SIKi 3aCBiTIyIOTh BUKOHAHHS BCiX BuMor, PIC/S mpoBoauTh ayAuT Ta iHCHIEKITiIHHI TIEpEBipKH PETYIATOPHUX
oprauis ([epxuikcmyx0on) [3].

4 a8 B3a€MHOTO BU3HAHHS PE3YJILTATIB IHCIEKTYBAHHS MOTPIOHO 3MifiCHUTH yKianeHHs Ypsjamu Kpaid-
uneniB PIC/S nBocTopoHHIX yroj rnpo B3aeMHe BU3HaHHA cepTHdikaTiB GMP.
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Opnak, 10 ULbBOro Yacy JBOCTOPOHHI JIOTOBOPH CIUIBHOTO BU3HAHHS
ceprudikarieB. GMP mix Ykpainoto ta uienamu PIC/S He ykianeHo, 1o HiBeo€e
OUIBLIICTH TepeBar Bijl YICHCTBA B AaHIM MIXKHAPOIHIN CTPYKTYpl Ta IPU3BOIUTE A0
0OTs>KEHHS €KCIOPTY YKPaiHChKOI (hapMalieBTUUHO1T NPOAYKIlii Ha puHOK Kpain €C Ta
PIC/S incniekTyBaHHSAMU, IKUX MOXHA YHUKHYTH.

30KkpeMa, 3 METOI0 MiATBEP/HKCHHS YMOB BUPOOHUIITBA JIIKAPCHKHUX 3ac00iB
BuMoram GMP, 3arBepxenux B €C, B rpyaHi 2017 poky AreHIi€rw 3 JiKapChKUX
3aco01B Ta MeauuHuX BUpoOiB Xopaartii (HALMED) npoBeneHo 1HCTIEKTYBaHHSI YMOB
BUPOOHUIITBA CTEPWJIBHUX Ta HECTEPUIbHUX JiKapchbkux 3aco0iB ITAT «dapmaky.
[Ipoxomxennss nanoi mpouenypu Ta mnpoaoxkeHHs nii Ceprudikary GMP
yKpaiHcbkoMy BHpOOHUKY ITAT «®apmak» € MATBEPIKEHHSAM SKOCTI JIIKAPCHKUX
3ac00i1B, 1110 HUM BUPOOJISIOTHCS Ta JO3BOIY Ha iX peanizalito Ha puHKy PecmyOmiku
Xopgaris [5]. 3a HaAIBHOCTI JBOCTOPOHHIX yTOJ MK XOpBaTi€lo Ta YKpPaiHOKO 1bOTO
1HCIIEKTYBaHHS MOKHa 0yJI0 O YHUKHYTH.

besnocepenubo y chepi aepxkiaikkoHTpodto ydacTh Ykpainu B PIC/S namae
MO>KJIUBICTh ONEPATUBHO OTPUMYBATH 1H(OPMAIiIO0 3 MPUBOJY MOUIMPEHHS MapTId
HEeSKICHUX 4d (panbcu(IKOBAHUX JIKAPCHKUX 3aC00IB BiJl PETYJSITOPHUX OpraHiB
kpain-uneniB PIC/S .

3a cnoBamu Omekcisi ConoBiioBa (koiumHbOro I'osoBu [lepikaBHOi ci1y»kKOu
VYkpainu 3 JiKapChbKUX 3ac00iB): «3 MOMeHTY BeTyny Ykpainu a0 PIC/S, maitke 50 %
MOBIJOMJIEHB PO HESIKICHI Ta (pasibcu(PiKOBaHI JIIKAPChKI 3aCO0M MU OTPUMYBAJIU BiJl
perynsaTopHux oprasiB kpain-uieHiB PIC/S, 10 1b0ro MOMEHTY 3aBJaHHS 3 BUSBJICHHS
TaKOi MPOAYKIIIT JISIrajo BUKIIOUHO Ha JlepkiikcmyxOy Ta ii TepuTopiaiabHi OpraHu B
Mexax YKpaiHu» [6].

binbm TouHinry iHpOpMaIi0 3 TPUBOLY MUTOMOI Bark (haabCu(diKOBAaHUX YH
HESKICHUX JIIKapChbKUX 3ac00iB Ha PHUHKY YKpaiHM OTPUMATH HEMOXIHUBO Yepe3
BIJICYTHICTh METOJMKM OOpaxyBaHHS YacTKu (anbCU(IKOBAHUX Ta HESKICHUX
JIKapChKUX 3ac001B HAa pUHKY Ta €IEKTPOHHOT 0a3u HaHuX 070 danbcu(ikoBaHUX Ta
HesKICHUX JIKIB [7, c. 102]. 3Baxkaroun Ha HEOOX1HICTb KOHTPOIIOBATH BIJICOTKOBY

JacTKy ¢anbcu(ikoBaHUX Ta HESKICHUX JIKAPChKUX 3aC001B Ha BHYTPIIIHBOMY PHHKY
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B Mexax | % 000B’A3KOBO MOTPIOHO pPO3pOOUTH BHUILE3a3HAYEHY METOAMKY Ta
CTBOPUTH €JIEKTPOHHY 0a3y maHuX (QanbCu(]iKOBaHMX Ta HESIKICHUX JIKAPCHKHUX
3ac00iB.

3am. 34 Pozainy XI MixkHapoHOT cucTeMHU CIiBpOOITHUIITBA (DapMalleBTHUHUX
1HCHIIEKIII{, AKIIO OpraHi3alisi-y4acHUK Mij 4ac 1HCIEKTYyBaHHS YM y IHIIUHM croci0
BUSIBUTH TEBHI OOCTaBWHU, IO CIPUYMHWINA T€, IO JIKAPCHKUW 3aci0 CTaHOBUTH
0e3MmocepeIHIO 3arpo3y sl TPOMaJIChKOCTI, BIH TEPMIHOBO TOBIJIOMJISIE TIPO II€ 1HIII
opranizauii-yyacHuku [8]. Takum unHOM, iICHY104Ya cucTeMa 0OMiHY 1H(OPMALIIEIO MIXK
opranizaiismu-ydacuukamu PIC/S 103Bosisie BUSBUTH HEsKICHY M (aibCUBiKOBaHY
dapmaneBTHYHy MPOAYKIIIIO HA CTail IMIOPTY (IIPU MEPETUHI JEP>KABHOTO KOPIOHY)
0e3 pUBUKY MOTpaIUITHHS OCTaHHBOI 10 KIHIEBOro crnoxkuBaya. Lle mo3Boisie
OMEpPAaTHBHO BUBECTH MapTIiIO MOAIOHUX JIKAPCHKUX 3aC001B 3 00ITy 3 MOMIIIEHHSIM X
y KapaHTHUH 10 MPOBEJCHHS JIA0OPATOPHOIO aHANI3y UM YTHIII3allii.

Takum dYHWHOM, 3a JIOMOMOTOI0 CHCTEMH BIJICTC)KCHHS HESIKICHOI YH
danscudikoBanoi QapmaneBTHUHOI Tpoaykiii, sxka icaye B PIC/S, wnaniiiHicTh
JEPITIKKOHTPOJIIO CYTTEBO I1JIBUIILYE€ThCS.

Mu koncraryemo, mo Bxin Ykpainu go cuctemu PIC/S e mporpecuBHuM
KPOKOM, IO CBIIYUTh MPO MOKJIMBICTh HAI[IOHAJIBHOTO PErYyJISITOPHOIO OpraHy
3a0€3Ne4YnTH ICHYBaHHSI HAJIEKHOI CUCTEMH KOHTPOJIO SIKOCTI JIKapChKUX 3acoOiB
CHIBIIPAIIOBATH 3 1HITUMHU OpraHi3allisiMU-y4aCHUKaMH Ha MIKHApOIHOMY piBHI (110
€ TO3UTHUBHUM J0CBiIOM Ha 1usaxy a0 €C) Ta 34aTHICTh IHTErpyBaTHU BITYU3HSIHY
dapmartito y MikHapoHUHN dapMarieBTUIHUI PUHOK.

Opnak, Ha HaITy AYMKY, micis npuenHanas Ykpainu ao PIC/S 11 po3Burok
BCCPEAWHI CUCTEMH TPUNUHUBCA. C€aWHA 3MiHA, TPUHHATA B paMKaxX IbOTO
MIPUETHAHHS, — CKaCyBaHHS HEOOX1THOCTI JIAOOPATOPHOTO KOHTPOJIIO MPY BBE3CHHI B
VYkpainy nikapcbkux 3aco0iB, BUpOOJIEHUX Ha MiANPUEMCTBAX, IO PO3TAIIOBaHI Ha
TepuTopii nepxkas — uneHiB PIC/S [7 ¢. 63] BianosiaHo 10 11. 9 moctanoBu KMY Ne 902
[9]. Taka mpakTMka HE 3aXMIIAE I1HTEPECH YYAaCHUKIB  BHYTPIIIHHOTO
(hapMaleBTUYHOrO0 PHHKY Ta MOXKE MPHU3BECTH 10 NMpu3ynuHeHHs wieHcTBa y PIC/S.

BiamoBimHo n0 m. 22 MiKHapoIHOI CHUCTEMHU CHIBpOOITHHIITBA (hapMarieBTUIHUX
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1HCIIEKIII} y BUIMAKy HEBUKOHAHHS BUMOT CUCTEMU WIEHCTBO OpraHi3allii-y4yacHUuKa
MOXK€ MPU3YNUHUTHCS 3 MOJAIBIIUM BITHOBJICHHSIM 4u BukmodeHHsM 13 PIC/S B
3aJIC)KHOCT] BiJl 3MIMCHEHHS YM HE3MIMCHEHHS HAJICKHUX 3axodiB [8]. Kpim Toro
MOCTAa€ MUTAHHS, HABIMIO TJIATUTH YJIEHCHKI BHECKH, SKIIO HATOMICTh HEMOMJIMBO
CKOPUCTATHUCS BCIMa MOXJIMBUMH MI€pEeBaraMu.

Ha wam mormsn, moka3HUKOM e(eKTHBHOI B3aeMOJii Ta PO3BUTKY JEp>KaBU
BcepeanHi PIC/S € KinbKiCTh IBOCTOPOHHIX Yroj Mpo Bu3HaHHA cepTudikatie GMP
ykinageHnx Mik ydacHukamu PIC/S. HasiBHICTH Takux yroja CyTTEBO BIUTUBAE Ha
eKCIopT (apMalleBTUYHOI POTYKIII.

BucHoBkn Ta mnpomno3umii. 3po0JeHO BHCHOBOK, IO TJio0ami3aris
(apManeBTUYHOrO PUHKY BUMAarae KOOPJIMHOBAHOCTI Jii HalllOHAJIbHUX PETYJIATOPIB
HAa BUIIOMY pIiBHI, a TakKO0X TapMOHI3allii BUMOT MO0 KOHTPOJIO SIKOCTI Ta
BUPOOHMIITBA JIIKApChKUX 3aco01B. CriBpOOITHUUTBO (papMalleBTUUHUX 1HCHEKIIIH, B
TOMY 4ucii 1 JepamKcayk0u, Ha MI)KHapOJTHOMY PIBHI BiIOyBa€ThCsA BUKIIOYHO B
pamkax gisuitbHOCTI PIC/S. PIC/S — 118 1HCTpyMEHT B3a€MO/I1T pETYISITUBHUX OPTaHiB y
chept GMP Ta KOHTpPOIIO SIKOCTI JIKAPCHKUX 3ac00iB, HeodiliiiHa MIXXKHApOIHA
CTPYKTYypa.

3po0JieHO BUCHOBOK, 110 3 MOMEHTY nipuenHanns Ykpainu 1o PIC/S (2011 pik)
He OyJO YKIaJEHO >KOJHOTO JIBOCTOPOHHBOTO JOTOBOPY MPO B3a€EMHE BHU3HAHHS
ceprudikarieB. GMP, mo cBiguuth npo MamoedeKTHUBHY B3a€EMOJII0 Ta PO3BUTOK
VYkpainu Bcepenuni PIC/S.

HocnimxeHo, mo y chepi IepKIKKOHTpoao ydacth Ykpainu B PIC/S nanmae
MOJIUBICTh ONEPATUBHO OTPUMYBATH 1H(OPMAIliI0 3 MPUBOIY MONIUPEHHS MapTIN
HEeSKICHUX 4M (anbcU(pIKOBAHUX JIIKAPCHKUX 3acO01B Bl PETYISTOPHUX OpraHiB
kpain-uwieHiB PIC/S. Cucrtema BiiCTe)XeHHS HesKicHOI u4u  danbcudikoBaHOT

dbapMalleBTUYHOT TPOIYKIIT J03BOJISE 3aXUCTUTH BITUYM3HSHUM PHUHOK BiJ TakKoi

IPOTYKIIIi.
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PEAJII3ALIA ITPAB I CBOBO/I OCOBH B YMOBAX
BOE€HHOI'O CTAHY

HUMAN RIGHTS AND FREEDOMS REALIZATION
UNDER MARTIAL LAW

AHoTanisi. Y craTi 3711HCHEHO KOHCTUTYIIIHHO-TIPABOBHI OTJISI] peatizallii mpaB
1 cBO0OO1 0cOOM B yMOBax BOEHHOTo ctany. Haronomeno, mo Konctutyuis Ykpainu
rapanTye MIAPOKUN Karajor mpaB i1 cBoOoja, ane mnpu 1pboMy OcCHOBHUN 3aKoH
nepeadavyae BUHSATKH 1100 MOXJIMBOCTI peasii3allii T JUHOIO MTPaB 1 CBOOO/I B MEBHUX
Bumnaakax. Tak, BinnmoBigHo a0 cT. 64 Konctutyiii YkpaiHu B yMOoBaX BOEHHOTO Ta
HAJ3BUYAIHOTO CTaHy MOXYTh BCTAHOBIIIOBAaTHCS OKpeMi OOMEXEHHs peasizamii
npaB 1 cB000a ocobu. 3 24 mrotoro 2022 poky YkpaiHa KMBE B yMOBaX BOEHHOIO
ctady. Toxi x OyB mianucanuit Yka3 [lpesunenta Ykpainu «IIpo BBe1eHHS BOEHHOTO
cTaHy B YKpaiHi». Yka3 nepeadayae, 1o TAM4acoBO, Ha MEP10A A1l IPAaBOBOTO PEXKUMY
BOEHHOT'O CTaHy, MOXYTh OOMEXYyBaTHCs] KOHCTUTYL1HHI TIpaBa 1 CBOOOIU JIOAUHH 1
rpoMajsiHuHa, nepenadadeni crarrsmu 30 — 34, 38, 39, 41 — 44, 53 Konctutymii
VYKpaiHnu, a TakoX BBOJMTHCS TUMYAacoBl OOMEXEHHS MpaB 1 3aKOHHUX IHTEPECIB
IOpUIUIHUX OCI0 B Mekax Ta 00csi31, M0 HeOOXiMHI /Tl 3a0e3MeUeHHS MOXIJIHBOCTI

3aMpoBaKEHHS Ta 3/11HCHEHHS 3aX0/[iB IPABOBOI0 PEKUMY BOEHHOTO CTaHYy.
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VY cTaTTi npoaHaaizoBaHO HOPMATUBHO-TIPaBOBI akTH YKpainu — Koncruryiito,
3aKOHH, IMiA3aKOHHI aKTH, IO TepeadavyaroTh YMOBH 1 crienudiky peaizalii mpas i
cB0OOJ 0coOM B ymMoOBaxX BO€HHOTO cTaHy. (coOimBa yBara TpHAUICHA aHAJi3y
fopuanuanx no3uilii Koncruryuiinoro Cyay VYkpaiHu, Hacamiiepes] po3’siCHEHb
0JI0 TOTTYCTUMOCTI OOMEXeHb KOHCTHUTYIIMHHUX mpaB i cBoOoa. Haromomeno, 1o
JepaBa 3000B’s13aHa HE TUIBKK YTPUMYBATHUCA BiJ MOPYIICHb YU HEMPOMOPIIHHUX
00OMeKeHb KOHCTUTYIIMHUX TIPaB, a ¥ B)KUBATH HAJICKHUX 3aXO0/I1B JIJIs 3a0€3MeUeHHS
MOXJIMBOCTI 1X TIIOBHOI peaii3alii KOXHOK o0co0or, sika mnepeOyBae min ii
IOPUCIUKITIETO.

3ayBakeHO, 110 MiJ 4Yac BIWHU BKpail CKJIAgHO 3a0€3MEYUTH TapaHTyBaHHS
KOHCTUTYIL[IHHUX TPaB 1 CBOOOJI, 0COOJIMBO TaKUX, SK: MPABO HA KUTTA; HA MOBAry 10
TAHOCTI; HAa JIOCTAaTHIM JKUTTEBHM pIBEHb; Ha Mpalllo; HA CBOOOJY IMepecyBaHHS U
BUIBHUI BHUOIp MICLs MPOKUBAaHHSA TOWLIO, ajieé MONpPH Bce JepkaBa 3000B’s3aHa
CTBOPIOBATH €(DEKTHBHI OpraHi3aliifHO-MPaBOBl MEXaH13MHU JIJIsl iXHbOI peatizaiii.

Kiio4uoBi cjioBa: BOeHHUI CTaH, MpaBa JIIOJWHU, peajizailis mpaB 1 CBOOO/,

00OMEKEHHS MpaB 1 CBOOO/I.

Summary. The article provides a constitutional and legal review of the human
rights and freedoms realization under martial law. Emphasized, that the Constitution
of Ukraine guarantees a wide catalog of human rights and freedoms, but the Basic Law
provides exceptions on the possibility of realization of human rights and freedoms in
certain cases. According to Art. 64 the Constitution of Ukraine under martial law and
states of emergency may establish different restrictions of the human rights and
freedoms. Since February 24, 2022, Ukraine has been living in a military situation. At
the same time the Decree of the President of Ukraine "On the imposition of martial law
in Ukraine" was approved. The decree provides that temporarily, during the period of
the legal conditions of the military situation, constitutional human rights and freedoms
provided for in Articles 30 — 34, 38, 39, 41 — 44, 53 of the Constitution of Ukraine, and
also introduce temporary restrictions of the rights and legitimate interests of legal
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entities and limits necessary to ensure the possibility of introducing and implementing
measures of legal conditions under martial law.

The article analyzes current legislation of Ukraine: The Constitution, laws,
subordinate acts, which provide conditions and specificity of the implementation of the
human rights and freedoms in conditions under martial law. Special focus is paid to the
analysis decisions of the Constitutional Court of Ukraine, first of all, regarding the
permissibility of restrictions on constitutional human rights and freedoms.
Emphasized, that the state is obliged not only to refrain from violations or
disproportionate restrictions of constitutional rights, but also to take appropriate
measures to ensure their full realization by each person who is under its jurisdiction.
It is noted that during the war it is extremely difficult to guarantee constitutional rights
and freedoms, especially such as: The right to life; respect for dignity; adequate living
standards; work, etc., but despite the state’s obligation to create effective organizational
and legal mechanisms for their realization.

Key words: martial law, human rights, realization of human rights and

freedoms, restriction of human rights and freedoms.

IMocranoBka npodsemu. KoHctutyuis YKpaiHM Oporojourye, mo mnpasa i1
CBOOOIM JIFOAWHU Ta iX TapaHTli BU3HAYAIOTh 3MICT 1 CHPSMOBAHICTh ISUIBHOCTI
nep>kaBu. Jlep>kaBa BiIOBIA€ MepeT JTIOIUHOKO 32 CBOIO JISUIBHICTE. Y TBEPIKSHHS 1
3a0€3MeUeHHs MpaB 1 CBOOO/I JIIOJJMHUA € TOJOBHUM OOOB'SI3KOM JepkaBu. BoueBup,
OCOOJIMBO HAraJlbHO TOCTa€ TMUTAHHS BUKOHAHHS TaKOTO OOOB’SI3KYy B CKJIQJIHHUX
KPU30BUX YMOB, SIK-TO HAJ3BHYAaWHUN YU BOEHHHU cTaH. [IpoTsIroM ocTtaHHIX NBOX
pokiB Ykpaina nonana nanaemito COVID-19 1 3apa3 npuiiHsia e O1IbIITuNH BUKIIUK
— 30poiiny arpecito Pociiicekoi @epeparii. 3a Takoi cuTyarlii aep:kaBa 3MyIlIeHA
MaKCHUMaJIbHO aKyMYJIIOBaTH YCl CBOI pecypcH, HacamIiepe] o0 3a0e3MeueHHs i
3axucTy 0a30BUX KOHCTUTYLIMHUX MIPAB JIFOJAUHH.

CraH onpanoBaHHsA 00paHoi MP00JIeMAaTHKH, AHAJII3 OCTAHHIX IMyOJiKamii

OJIHIEIO 3 HAMaKTyaJbHIMIMUX 1 HAWAOCTIKYBAHIIIUX TEM B HayIll KOHCTUTYIIHHOTO
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npasa. [lonpu 1e BaxJIMBO MpoaHali3yBaTH MOXJIMBICTh peajizallli mpaB 1 ¢cBoOO/
0co0H B yMOBaxX peaJibHOTO BOEHHOT'O CTaHy Ta BOEHHUX JI1H.

Meta nocnipkeHHs 3A1HCHEHHS KOHCTUTYIIIHO-TIPABOBOIO OTJISIAY peastizarii
mpaB 1 cB0OO] 0COOM B yMOBaX BOEHHOT'O CTaHY.

Bukiaa ocHoBHOro marepiany. OcHOBHUM 3aKOH YKpaiHU MICTUTh HTUPOKUN
3aKpIIUIIOE, M0 KOHCTUTYIIHHI MpaBa 1 CBOOOIU TapaHTYIOTHCS 1 HE MOXYTb OyTH
ckacoBaHi. [Ipu npuiHSTTI HOBUX 3aKOHIB @00 BHECEHH1 3MIH JO YMHHUX 3aKOHIB HE
JIOIYCKA€EThCS 3BY>KEHHS 3MICTY Ta OOCATY ICHYIOYHMX TpaB 1 cBoOon. OpHak, cama
KoHCTuTyI1is BCTAaHOBIIIOE BUHATKH II10JI0 MOKJIMBOCTI peai3allii JI0IUHOK TpaB 1
cB0O0O/1 B MEBHUX BUMAJKaX. Tak, BIATOBIIHO /10 cT. 64 OcHOBHOTO 3aKOHY Y KpaiHU B
yMOBaxX BOEHHOTO Ta HAJ3BUYAHOTO CTaHy MOKYTh BCTAHOBIIIOBATHCS OKpeMi
oOMexeHHs TpaB 1 cBoOOJ ocoOu. Y 3B'sI3Ky 3 BIHCBKOBOIO arpeciero Pociiicbkoi
@enepauii npotu Ykpainu 24 motoro 2022 poky 3akoHOM YkpaiHu OyB
3aTBepkeHurd Yka3 llpesunenta Ykpainu «IIpo BBeIEeHHS BOEHHOIO CTaHy B
VYkpaini». Yka3 nepegdadae, 1m0 TUMYAcOBO, HA MEpIOA il MPaBOBOTO PEXHUMY
BOEHHOTO CTaHy, MOXYTh OOMEXyBaTHUCSI KOHCTUTYIIIHHI TIpaBa 1 CBOOOIN JIFOAWHH 1
rpoMajnsHuHa, nepeadadeni crarrsmu 30 — 34, 38, 39, 41 — 44, 53 Koncrutymii
VYkpaiHu, a TakoX BBOJAMTHCS TUMYAcCOBI OOMEXEHHS MpaB 1 3aKOHHHUX I1HTEPECIB
IOpUJIMYHUX OCI0 B MeXax Ta 00Cs31, 0 HeoOXiaH1 /1 3a0e3neYeHHsT MOKIIMBOCTI
3aMpoBaDKEHHS Ta 3[IHCHEHHS 3aXOiB MPAaBOBOTO PEXHMY BOEHHOTO CTaHy. Y
3B’SI3Ky 3 TPHUBAIOYOI0 MIMPOKOMACIITaOHOI 30poifHOI0 arpeciero Pociiickkoi
®eneparnii npotu Ykpainu 17 tpaas 2022 poky [Ipesunent Ykpainu npuitasB Yka3
Ne341/2022 «IIpo npoaoBxKeHHS CTPOKY Jii BOEHHOTO CTaHy B YKpaiHi» 3 25 TpaBHsI
2022 poky ctpokom Ha 90 mi0, sikuit OyB 3aTBEPKCHHI MapJaMeHTOM YKpaiHu 22
TpaBHs 2022 poky.

Bianosinno no 3akony Ykpainu Big 12 tpaBHst 2005 poky «IIpo mpaBoBwii
PEXKUM BOEHHOTO CTaHY» BOEHHUH CTaH — 1€ OCOOJMBUN MPAaBOBUU PEXKUM, IO
BBOJIUTHhCS B YKpaiHi a00 B OKpeMHUX ii MICIIEBOCTSAX y pasi 30poitHOi1 arpecii uu

3arpo3u Hamajay, HeOe3NeKH Jep>KaBHIA HEe3aJeKHOCTI YKpaiHu, i1 TepuTopilanbHiii
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IIJTICHOCTI Ta Tmepeadadae HaJaHHsS BIANMOBIIHUM OpraHaM Jep>KaBHOI BIajH,
BIICLKOBOMY KOMaHJIyBaHHIO, BIMCHKOBHM aJMIHICTpAIliIM Ta OpraHaM MiCII€BOTO
CaMOBpSIyBaHHS TMOBHOBa)KEHb, HEOOXIAHMX [JIsl BIJIBEPHEHHsI 3arpo3u, Bijciul
30poiHOi arpecii Ta 3a0e3leUeHHs HAI[lOHAIBHOI OE€3MeKH, YCYHEHHS 3arpo3u
HeOe3MeKu AepKaBHIM He3alIeKHOCTI YKpaiHu, 11 TepUTOpianbHii HITICHOCTI, a TAKOX
TUMYacoBe, 3YMOBJICHE 3arpo30l0, OOMEXKEHHS KOHCTHUTYLIHHUX TpaB 1 CBOOOX
JIONWHU 1 TpOMaJsSHWHA Ta TIpaB 1 3aKOHHUX IHTEpPECIB IOPUIUYHUX OCIO 13
3a3HAYCHHSM CTPOKY il X oOMexeHsb [1].

Cepen 3axo/iB, IO CTOCYIOThCS PETYyJIIOBaHHS IIpaB 1 CBOOOJ, 30KpeMa ix
peani3aiiii, 3akoH BOayae 3a MOXKJIMBE: 3allpOBAJKyBaTU TPYAOBY HNOBHHHICTH JIsi
Iparne3JaTHUX 0cl0; MPUMYCOBO BIIUY>KyBaTH MaiiHoO, 1110 iepeOyBae y mpuBaTHII ado
KOMYHaJIbHIN BJIACHOCTI, BWJIy4YaTH MailHO JEp>KaBHUX MIANPUEMCTB, JEP>KaBHUX
roCIoAapCbKuX O0’€IHaHb JUIsl MOTped Jep’KaBH B YMOBax IPAaBOBOIO PEXUMY
BOEHHOT'O CTaHy B YCTAHOBJIEHOMY 3aKOHOM HOPAJIKY Ta BUIaBaTH MPO L€ BIINOBIIHI
JOKYMEHTH BCTAHOBJICHOI'O 3pa3Ka; 3alpoBa/KyBaTH y TMOPSJKY, BHU3HAUCHOMY
Kabinerom MiHicTpiB YKpaiHu, KOMEHAAHTCbKY TOJMHY (3a00poHYy nepeOyBaHHS Y
NEBHUM Tepioj T00M Ha BYJUIAX Ta B 1HIIMX TPOMAJICHKUX MICISX 0€3 CremialibHO
BUJIAHUX TMEPEMyCTOK 1 MOCBIIYEHb), @ TAKOX BCTAHOBIIIOBATH CIELIATIBHUN PEKUM
CBITJIOMAaCKyBaHHS;, BCTAHOBJIIOBATH OCOOJIMBHI peXUM B i3y 1 BUi31y, 0OMEKyBaTu
CBO0O/Ty MepecyBaHHs TPOMAJISH, 1HO3EMIIIB Ta 0Ci0 0€3 TPOMAJITHCTBA, a TAKOXK PyX
TPAHCIOPTHUX 3aC001B; 3200POHATH MPOBEJAEHHS MUPHUX 300piB, MITHHT1B, MTOXO/IIB 1
J€MOHCTpALIli, 1HIIMX MAacOBUX 3aXO0/1B; BCTAHOBIIOBATU 3a00pOHY ab00 OOMEKEHHS
Ha BUOIp MiCIls TiepeOyBaHHS YU MICIIS TIPOXKMUBAHHS OCI0 Ha TEpUTOpIi, HA SAKiH Ji€
BOEHHUHN CTaH; 3a00pPOHSITH TOPTiBIIO 30pO€I0, CHUIbHOAIIOYUMHU XIMIYHUMH 1
OTPYWHHMH pPEYOBHMHAMM, a TAaKOX aJKOrOJbHUMH HAIOSIMH Ta pPEYOBHHAMH,
BUPOOJIEHUMHU HA CIUPTOBIM OCHOBI; 3a00POHSITH IPOMaJIIHaM, 5Kl epe0yBaloTh Ha
BiiCbKOBOMY a00 cremianbHOMy 00JiKy y MiHicTepcTBi 000poHu Ykpainu, Ciy:x01
o6esnexkn Ykpainu uyn Cmoy>k01 30BHIINIHBOI PO3BIAKM YKpaiHW, 3MIHIOBAaTH MICIE
poKUBaHHs (Miciie epedyBaHHs) 6€3 J03BOJIYy BilICKKOBOTO KoMicapa abo KepiBHUKA

BianoBigHOro oprany CiyxOu Oesneku Ykpainu uyu CiykOu 30BHIIIHBOI PO3BIIKU
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VYkpainu; oOMeXyBaTH NPOXOKEHHS albTEPHATUBHOI (HEBIMCHKOBOI) CITyXOH;
BCTAHOBJIFOBATH ISl (PI3MUHMX 1 FOPUAUMYHUX OCI0 BIHCHKOBO-KBAPTUPHY MOBUHHICTH
Ta iH. (CT. 8).

A 3 Bue3azHaueHux YkasiB IIpe3ujeHTa BHIUIMBAE JOIMYCTHUMICTD
OOMEXEHHsSI TaKUX KOHCTUTYLIMHUX TpaB 1 CBOOOJ 0COOH, SK: HETOTOPKAHHICTH
KUTIIA; TAEMHUILS JINCTYBaHHS Ta TeleOHHMX PO3MOB; BTPYUaHHS B OCOOHUCTE 1
ciMelHe )XUTTs; cBOOOA JYMKH 1 CIIOBA, BUIbHE BUPAXKEHHS CBOIX MEPEKOHAHB; TIPABO
Ha Ipalio; NpaBo Ha MIANPUEMHULIBKY JIJIBHICTH; MPaBO Ha ocBiTy. ToOTO, B mepion
Jlii BOEHHOTO CTaHy JIOBOJMTHCS 3/1€OLIBIIIOT0 TOBOPUTH HE MPO peaizalliio mpas i
cB000/1, a KOHCTATyBaTH OOMEXEHHsI TaKO1 peaizaiii.

Hopeuno naragatu, mo Koncruryuiiauii Cya YKpainu HampaioBaB MOTYKHY
IOPAKTUKY LOJI0 pO3’SICHEHHs] MUTAaHHS OOMEXEHHS IpaB 1 cB00OJ ocobu. 3okpema,
OpraH KOHCTUTYIIMHOI IOPUCIIUKIIII HATOJIONIYE, 110 BCTAHOBJICHHSI OOMEXEHb MPaB 1
cBOOO/ JIIOMMHU 1 TPOMAJSHUHA € JOMYCTHUMUM BHKJIIOYHO 33 YMOBH, IO Take
0OMEKEHHS € JOMIpPHUM (TIPOMOPIIIHHUM) Ta CYCIiIbHO HeoOXimHuM [3].

Opran KOHCTUTYILIMHOI IOPUCIMKINT BBaXKa€, IO TOHITTI «OOMEXEHHS
KOHCTUTYIIHHUX TpaB 1 CBOOOJ JIOJWHU 1 TPOMAJISHHHA» B KOHTEKCTI YaCTUHU
nepmoi crarti 64 Koucrutymii YkpaiHu ciii po3yMIiTH (K HE MepegdoadeHe
KOHCTUTYL[IMHUMU HOpPMaMU 3BY)KEHHS 00cCsry mpaB 1 CBOOOJ, BCTaHOBJIEHHS
JOIaTKOBUX HOpM. ToMmy HEOOXiHO BIAPIZHATH  TOHATTA  «OOMEKEHHS
OCHOBOITIOJIO)KHUX MpaB 1 CBOOO» BiJ MHPUUHATOrO Yy 3aKOHOTBOPYIA MPAKTHII
NOHATTA «iKcallis MeX caMmOi CyTHOCTI mpaB 1 CBOOOA» ILISXOM 3aCTOCYBaHHS
IOpUIUYHUX CTOCO0IB (TIPUIOMIB), BU3HAIOYM TaKy MPAKTUKY IOMYCTUMOIO, SIKIIIO
J0JJaTKOBE YHOPMYBaHHSI CIEI[iaIbHUM 3aKOHO/IaBCTBOM CTaBUTH 32 METY HE 3BY3HUTH
oOcar mpaB 1 cBOOO, @ YTOYHUTH 3MICT Ta PETJIaMEHTAIlII0 MPOIEAYPHUX MUTAHb 1
OKPECIIUTHU 3arajbHi MEX1 OCHOBOIOJIOKHUX MpaB [4].

3MiCT mpaB 1 CBOOO JTFOJIMHU — 1€ YMOBH 13aCO0U, sIK1 BU3HAYAIOTh MaTepiaibH1
Ta AYXOBHI MOJIMBOCTI JIFOJMHH, HEOOX1HI JJI 33J0BOJICHHS MOTPeO ii iICHYBaHHS 1
po3BUTKY. OOCAT IIpaB JIOAMHU — 1€ KUIbKICHI TOKa3HUKH BIATIOBITHUX MOXKJIMBOCTEH,

AK1 XapaKkTepU3yloTh HOT0 MHOKUHHICTh, BETMYHHY, IHTEHCUBHICTD 1 CTYIIHb MPOSIBY
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Ta BUPKEHI Y TIEBHUX OJUHUIISIX BUMIPY. 3BY>KEHHsI 3MICTY IIpaB 1 cBOOOJ O3HAYAE
3MEHIICHHS O3HaK, 3MICTOBHUX XapaKTEPUCTHUK MOKJIMBOCTEH JIIOJUHM, SIKi
BIIOOp@KAIOThCS  BIAMOBITHUMHK TpaBaMH Ta CBOOOJaMH, TOOTO  SKICHUX
XapaKTEpPUCTUK TpaBa. 3BY>KEHHS OOCATYy MpaB 1 cBOOOJ — 1€ 3MEHIIEHHS KoJja
cy0'eKTiB, pO3Mipy TEpUTOPIi, 4acy, po3mMipy abo KUTBKOCTI OJar 9u Oyb-SKUX 1HITHUX
KUTbKICHO BHMIPIOBAaHUX TOKAa3HHUKIB BHUKOPUCTaHHS TMpaB 1 cB0oOOA, TOOTO iX
KUJIbKICHOT XapakTepuCTUKH [5].

3BYKEHHSI 3MICTY Ta 00CATY 1ICHYIOUMX KOHCTUTYIIMHUX MIPaB 1 CBOOO JTIOAUHU
€ ix oomexxeHHsM. BepxoBHa Pana YkpaiHu MOBHOBa)KHA yXBalllOBaTH 3aKOHH, IO
BCTAHOBJIIOIOTh OOMEKEHHS, BIAMOBIAHO JO TaKUX KPHUTEPIiB: «OOMEKEHHS 1070
peanizaiii KOHCTUTYLIMHUX MpaB 1 cBOOOJ HE MOXYTb OyTH CBaBUIBHUMHU Ta
HECIpaBeUIMBUMHU, BOHM MalOTh BCTAaHOBIIOBATHUCS BUKIIOYHO KoOHCTHTYIIEO 1
3aKOHaMHU YKpaiHW, TNEepeciilyBaTh JETITUMHY MeETy, OyTH OOyMOBJICHHUMH
CYCHITbHOIO  HEOOXIJAHICTIO  JOCSATHEHHS Il€i METH, NPOMOPLUIMHUMHU  Ta
OOTpYHTOBaHMMH, y pa3l OOMEXEHHS KOHCTUTYILIMHOro TmpaBa abo cBOOOIU
3aKOHOJIaBEIlb 3000B’sS3aHUI 3aIMpPOBAIUTH TaKe MPABOBE PETYJIOBaHHS, SKE 1acTh
MO>KJIMUBICTh ONTUMAIBHO JOCATTH JIETITUMHOI METH 3 MIHIMAJIbHUM BTPYYaHHSIM Y
peanizalilo IpOro npasa ado cBOOOAM 1 HE MOPYUIYBATH CYTHICHMHA 3MICT TaKOIro
npasa» [6].

Koncturymiitnuii Cyn YkpaiHu Harosonrye, mo Jep)kaBa 3000B’s3aHa He
TIIbKA YTPUMYBATHUCS BiJl NOPYILIEHb UM HEPOTIOPLINHUX 0OMEKEHb KOHCTUTYLIITHUX
1paB, a ¥ BXKMBATH HAJICKHHUX 3aXO0JMIB JJIs 3a0€3MeUYCHHS MOXKIMBOCTI iX MOBHOT
peanizanii KOXHOI 0c00010, sika mepeOyBae mia 1 IOPUCTUKINE. 3 I[IE€I0 METOI0
3aKOHOJABECIlb Ta IHINI OpraHu MyOJIIYHOI BJIaJAX TOBHWHHI 3alpOBaKyBaTH TaKe
IOpUMYHE PETYJIOBaHHSA, IO Ma€ BIJMOBIJATA KOHCTUTYIIWHUM HOpMaMm 1
NPUHITMIIAM, Ta CTBOPIOBATH MEXaHI3MU I €(PEKTHBHOTO 3aXHCTY KOHCTUTYIIIHHIX
npas 1 cBooo [7].

Un He HalCKIaAHImIe MM 4Yac BIWHM 3a0€3MEeYUTH OCHOBOIOJIOKHE
KOHCTUTYIIII{HE HEB1’€MHE PUPOJHE IPABO — MPABO JIOJUHU Ha KUTTSA. OCHOBHUM

3akoH Ykpaiau Bu3HaYae, Mo 000B’SA30K IePKaBU — 3aXUIIATH KUATTS JTIOAUHU. 3a1J15
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BUKOHAHHS IIbOTO OOOB’SI3KYy W Ha peami3allil0 BHUIIE3a3HAYEHUX HOPMATHBHO-
npaBoBUX akTiB Ypsn Ykpainu 24 motoro 2022 poky yxBanus Poznopsmxenns «IIpo
oprasizamiro (QyHKITIOHYBaHHS €IUHOI JCP)KaBHOI CHUCTEMHU IHMBLIHHOTO 3aXUCTy B
yMOBaX BOEHHOIO CTaHy», SIKUM 3000B’s3aB MPUBEICHHS Y TOTOBHICTh €IMHOI
JIEp’KaBHOI CHCTEMH ITUBIIILHOTO 3aXUCTY 0 BUKOHAHHS 3aBJaHb 32 MPU3HAYCHHSIM B
yMOBax BOeHHOTO cTaHy. Takox 3 2013 poky nie 3atBepmkenuiit Kabinerom MinicTpiB
Vkpainu Ilopsanok mnpoBeneHHs eBakyalli y pas3l 3arpo3d BUHUKHEHHS a0o
BUHUKHEHHSI HaJ3BUYalHOi cutyaiii. Ilopsgok Bu3Hayae MexaHi3M 3A1HCHEHHS
OpraHi30BaHOTO BUBE3CHHS (BUBEJICHHS) HACEJICHHSA 13 30H MOKJIMBOTO BILIMBY
HACJIIKIB HaJ3BUYalHOI CHUTYyarii ab0 HaA3BUYAMHOI CUTyaIlli 1 pO3MIIIEHHS HOTO
1mo3a 30HaMM [Ili Bpaxkarouux (akToOpiB JpKEpen HaA3BUYaWHOI CUTyalli y pasi
BUHUKHEHHSI O€3MOCepeHhOI 3arpo3u KUTTIO Ta 3aMOJiSIHHA IIKOAU 370POB’I0
HacelieHHs. JIroauHa, ii >KUTTS 1 3/I0pOB'sl, YECTh 1 T1AHICTh, HEIOTOPKAHHICTD 1 O€3eKa
BU3HAIOTHCS B YKpaiHi HaWBUILOIO COLIATBHOK IHiHHICTIO. | sSIKOU 171€amiCTUYHO HE
yuTanacs I KOHCTUTYIIIHHA HOpMa B yMOBax BIiiiHH, JiepKaBa Ma€ MaKCHUMaJbHO
CIIPSIMOBYBAaTH YCl CBOi 3yCWJUIS Ha il TapaHTyBaHHS Ta HANOBHEHHSI peajbHUM
3MICTOM.

[IpaBo Ha XUTTS HEPO3PUBHO MOEAHAHO 3 i1 MPABOM Ha JIOJCHKY T1IHICTh. L1
MpaBa 3yMOBJIIOIOTh MOXJIMBICTH peasii3allii BCIX IHIIMX MpaB 1 CBOOOJ JIOJWHU 1
rpOMaJiiTHAHA 1 HE MOXYTh OyTH HI oOMexeHi, Hi ckacoBani. C. IlleBuyk BIIy4HO
Ha3UBAa€ JIIOJICBKY TIIHICTh «SAPOM KOXKHOTO KOHCTUTYIIMHOTO TIpaBay, JIFOJCHKa
TIAHICTE — 11 Te, 0e3 Yoro JoauHa He MoXke OyTw moauHoio [8, ¢.29]. Jlroaceky
TAHICTH HEOOX1AHO TPAKTyBaTH SIK MPaBo, rapanToBane cT. 28 Konctutymii Ykpainu,
1 IK KOHCTUTYIIMHY LIHHICTh, SIKa HAIIOBHIOE CEHCOM JIFOJIChKE Oy TTS, € (DyHIaMEHTOM
JUIA yCIX IHIIMX KOHCTUTYIIMHMX IpaB, MIPWJIOM BHM3HAUEHHS iX CYyTHOCTI Ta
KPUTEPIEM JOMyCTUMOCTI MOXKJIMBUX OOMEXEHb Takux mpasB» [9]. Y Mexax 3MicTy
PO3yMIHHSI OaraTOrpaHHOi KaTeropii JOAChKOi TiAHOCTI OcCHOBHMM  3aKoH
BCTAHOBIIIOE, 110 HIXTO HE MOXE HE MOKe OyTH MiJTaHU KaTyBaHHIO, )KOPCTOKOMY,
HENIOAChKOMY a00 TakoMy, WIO MPUHUXKYE WOro TIJHICTh, MOBOKEHHIO YU

nokapanHio (ct. 28). lle € mikHapoaHi ctaHgaptu B cdepl mpaB TIOAUHH, SKI
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3araJlbHOBU3HaH1 CBITOBOIO CIIJILHOTORO M 3aKPITJIeHI Ha PIBHI MDKHAPOIHO-TIPABOBUX
akTiB. AJjie, SIK MU MOXEMO OauuTHh, BOHU OpYTalbHO MOPYUIYIOTHCS, arpecop
HAMAaraeThCsl 3BECTH HaHIBEI[b OaraTopiyHi HaMpaIlfOBaHHs i JOMOBJICHOCTI JIFO/ICTBA
B cdepl MDKHApOIHOTO TyMaHITapHOro rmpasa. Y mnpeamOyii 3araibHOi JeKiapartii
IpaB JIIOJUHU 3alHCAHO 3aCTEPEKEHHS, 10 «3HEBAXKAHHS 1 HEXTYBAaHHSA IMpaBaMu
JIOWHU TIPU3BENIM JI0 BapBAPCHKUX aKTiB, SIKI OOYPIOIOTH COBICThH JIOACTBa», 1
CHOTOJ[HI arpecop CBOIMM CTPAIIHUMHU 3JI0YMHAMU 3HOBY OOYpPIOE COBICTH JIOJCTBA
CBOIMHU CTPAlTHUMU 3JIOYMHAMH MPOTHU JIIOASHOCTI. Y €BpONEHChKiii KOHBEHI PO
HE3aCTOCYBaHHS CTPOKIB JAaBHOCTI JO 3JIOYMHIB TNPOTHU JIIOASHOCTI Ta BOEHHHUX
3mounHIB Bif 25 ciuHs 1974 poky (parudikoBana Ykpainowo 06.03.2008 poky)
HaroJIOIIE€HO, 1110 3JI0YMHU MPOTH JIOASHOCTI 1 HalcepHO3HINI MOPYIICHHS 3aKOHIB
1 3BUYAiB BIHU € CEpHO3HMM 3aMaxoM Ha JItOJICBKY TiaHIcTh[10].

XKutta nroauHM, ii T1IHICTh 0€3CYMHIBHO 3aJI€KHI1 B1/1 HAJIEKHUX YMOB KHUTTS,
HaJIHHOT CUCTEMH COIalbHOrO 3axucty. 3riiHo KoHctutyuii YKpaiHu KOKeH Mae
IpaBO Ha JIOCTATHIN JKUTTEBHUM PiBEHb I ceOe 1 CBOET CiM'T, IO BKJIIOYAE JOCTATHE
XapuyBaHHA, oAfr, XUTIO (cT. 48). @DakTHUYHO, KOXEH 3 EJIIEMEHTIB LbOro
KOHCTUTYIIIHHOTO CTaHAApTy JUIsl JOCUTH BEJMKOI KUIBKOCTI TPOMaAsH YKpaiHu €
Hapasl He3aiiicHeHuM. YacTuHa MIANPUEMCTB MNPUIMHUIA CBOIO POOOTY uepes
pyiiHyBaHHs a00 3HaXOJ>KEHHsI B 30HI OKyNalli, yepe3 HecTauy CUPOBUHU, 3 1HILIHUX
00’ €KTUBHUX 1 Cy0’ €KTUBHUX NMPUYHH. JIt0/I1 BTpaTWIM HE TIIILKA POOOTY, a i JKUTIIO.
Sk HacMiIOK, 32 JTAaHUMM TIpec-CiTyk0u MiHicTepcTBa BHYTPIIIHIX ClIpaB YKpaiHu 3 24
TOTOTO 3 YKpainu Buixano noHaj 6,2 Mt oci6 [11]. A 3rigHO 3 JaHUMH OCTaHHBOTO
3araJbHOHAI[IOHAJILHOTO  PEMNpPE3eHTaTUBHOTO ONUTYBaHHA, ske MikHapoaHa
opranizaiis 3 mirpaiii nposena 3 12 go 23 aunus 2022 poky, Hapasi B YKpaiHi TOHA
6,6 MJIH 0Ci0 € BHYTpIIIHBO mepeMimenumMu. L{sg mudpa ctanoBuTh 15 BIACOTKIB Bij
3arajJpHOrO HaceneHHs Ykpainu [12]. ToMmy TroBOpUTH ChOTOAHI NPO peani3aliio
COL1JIbHO-EKOHOMIYHUX TpaB JIOAUHHU, OCOOJUBO BPA3IMBUX KaTEropiii HaceJleHHs,
MO>KHa 3aB/ISIKU COLIIaJIbHIN MIATPpUMIIL 3 OOKY Jep>KaBU Ta T'yMaHITapHii 1 piHaHCOBIH

JIOTIOMO31 MIKHApOHUX TapTHEPIB YKpaiHHu.
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[IpaBo rpoMaisiHUHA Ha COLlaIbHUN 3aXUCT BU3HaUeHe B KoHcTuTy1ii Ykpainu
1 BKJTIOUA€E MPABO Ha colliaibHe 3a0€3MeUYeHHs Y Mepei0aueHNX YaCTUHOIO TEPIIIOIO CT.
46 Koncturymii Ykpainm BuUMaakax, a came: IIOBHOI BTpaTH TpaIe3qaTHOCTI;
YaCTKOBOI BTpaTH Mpaie3gaTHOCTI; TUMYacOBOI BTpaTH IMpale3gaTHOCTi; BTPATH
roJyBaJIbHUKA; 0€3pO0ITTS 3 HE3aNeKHHUX BiJ IPOMaJsSHUHA OOCTaBHH; Y CTAapOCTi,
TOOTO TOCATHEHHS TICHCIHHOTO BiKY, BU3HaUYEHOTO 3akoHOM. [le o3Hauae, 1o aepxana
B3su1a Ha ce0e 3000B’I3aHHS MIKITYBATHUCS PO KOKHOTO TPOMAJITHUHA Y pa3l HAaCTaHHS
OJIHOTO 3 LIMX BHIIAJKIB Ta Ha/JaBaTH MOMY MOCTIIHI COLIAIbHI BUILIATU (COLAJIbHY
JIOTIOMOTY), SIKI MalOTh CHCTEMAaTUYHO BUILIAYyBATUCS MPOTATOM IMEBHUX MEPIOJIiB,
BU3HAYCHHUX 3aKOHOM, Ta Y PO3MIpi, SKUH HE MOXe OyTH HIKYUM BiJl IPOKUTKOBOTO
MIHIMYMY, BCTAHOBJICHOTO 3aKOHOM JUIsl BIJIIIOBIJIHOI KaTeropii ocid, 3a yMOBH, 11O
MEHCI YM 1HIIWA BUJ COIllaJIbHUX BUIUIAT a00 COINajIbHOI JIOMOMOTH € OCHOBHUM
JOKEPEJIOM 1ICHYBaHHS TaKoi 0COOHM. Y BCIX 3a3HAYEHUX BUIAJKAX JIEp’KaBa HE MOXKE
BIJIMOBUTHCS BiJl B3SITUX Ha ceOe 3000B’si3aHb Ta CKACyBaTH KOJEH 13 IIUX BUJIB
COITIaJILHOTO 3a0€3IeUeHHS, OCKIIbKH KOXKHHI 13 HUX nepeadadyeHnii KoHcTuTyIiero
VYkpainum [13].

3 24 motoro 2022 poky aep:kaBa yxBajuia HU3KY HOPMATHBHO-IIPABOBHUX
akTiB B cdepi (iHAHCOBOI MIATPUMKUA rpomansH, 3okpema IloctanoBu KaOinery
MinictpiB Ykpainu: [lutanas wHaganHs y 2022 poul 3acTpaxoBaHUM o0co0am
OJIHOPa30BO1 MaTePiaIbHOI JIOMOMOTH Y 3B’SI3KY 13 BTPATOI0 YACTUHU 3apO0OITHOT T1aTu
(moxomy), pobora (€KOHOMIYHA JISUIBHICTH) SKWX TUMYACOBO 3YIHWHEHA BHACIIIOK
MIPOBEICHHS OOMOBUX JTiH i1 Yac BOEHHOTO CTaHy B YKpaiHi Big 4 6epesns 2022 poky;
[lutanHs  fmESIKWX  BUIUIAT  BIMCHKOBOCTYXKOOBIIIM, 0co0aM  pSAIOBOTO 1
HaYaJIbHUILIBKOTO CKJIaay, MOTIIEHChKUM Ta IX CiM’SIM i1 Yac JIii BOEHHOTO CTaHy BiJl
28 motoro 2022 poky; IIpo ocoOIuBOCTI MpU3HAYEHHS Ta BUKOPUCTAHHS TPOIIOBO]
KOMITEHCallli BapTOCTI OJTHOPA30BOi HATYpaJbHOI JOMOMOTH «IaKyHOK MaJllOKa» Ha
nepio; BBEJEHHS BOEHHOTO cTaHy Bij 5 Oepe3ns 2022 poky Ta iH. [locTaHOoBOMO
KabGinery Vkpainu Big 5 Oepesns 2022 poky Ne 206 «IIpo nmeski muTaHHS OIUIaTé
KUTJIOBO-KOMYHAJIBHUX MOCIYT B MEPIOJ BOEHHOTO CTaHy» 3a00pOHEHO MijJ Yac Ail

BOEHHOT'O CTaHy HapaXxOBYBAaTH Ta CTATYBaTH HEYCTOUKY (1uTpad/meHto) iHGAAIIHHIX
®



HapaxyBaHb, MPOILIEHTIB PIYHHUX, HApaxXOBaHWX Ha 3a0OpProBaHICTh, YTBOPEHY 3a
HECBOEYACHE Ta/ab0 HEMOBHE BHECEHHS HACEJICHHSM IUIATH 32 JKUTIOBO-KOMYHAIIbHI
nocinyru. Takox 3a00pOHEHO MPUIMHATH HANaBaTH >KUTIOBO-KOMYHAIbHI MOCITYTH
HACEJICHHIO Yepe3 iX HeCIaTy.

Takoro 1 Mae OyTH MONITHKA COINIAJIBHOI JE€pP>KaBH — CTBOPEHHS YMOB JUJIsS
Mpale31aTHOTO HACeJICHHs i MATPUMKA THX KaTeropiii rpoMaisiH, XTO HE B 3MO31 PO
cebe monOatu. Ilompu BiliHY Hama [aepkaBa HaMaraeTbCsi BUKOHYBAaTH CBOIi
KOHCTHUTYIIIHI COIllalibHI 3000B’sI3aHHS.

[Ile oqHUM KOHCTUTYIIWHUM MPaBOM, SIKE 3a3HAJO OOMEXKEHb peasizallii B
yMOBaX BOEHHOTO CTaHy, € CB000/1a IepeCyBaHHs, BUIbHUI BUOIp MiCLi TPOKUBAHHS,
MPaBO BUIBHO 3aJIMINIATH TepuTOpito Ykpainu (ct. 33). Taki oOMexeHHs nependayueHi
He juiie cT. 64 Koncruryi, a i 3akonamu Ykpainu «I[Ipo npaBoBHii peskuM BOEHHOTO
ctany», «lIpo wmoOum3aliiiHy MOIArOTOBKY Ta MoOuI3amio», «IIpo cBoboxy
MepecyBaHHs Ta BUIbHUI BUOIp MiCLsSI TPOKUBaHHS B YKpaiHi», «[Ipo mopsaok Buizny
3 Ykpainu 1 B'i31y B YKpainy rpomMajisiH YKpaiHuy», IHIIMMH HOPMATUBHO-TIPABOBUMH
aKTaMHu.

BucnoBku Ta mnpomno3umii. OueBHIHO, 10 BiifHA HEAOUAK YCKIIATHIOE, a
MOJEKYIM B3arajii YHEMOXJIMBIIIOE peasli3alliio JIOJAUHOK KOHCTUTYIIMHUX TpaB i
cBoOo. Silent enim leges inter arma — kpuiaTHii TaTHHCHKKE BUpPa3, IO ITiJT Yac BIHHU
3aKOHU MOBYaTh. Tak, B yMOBaxX BOEHHOT'O Yacy CKJIaJHO TOBOPUTH MPO JOTPUMAHHS
ni0epalbHUX CTAHAAPTIB MpaB JIIOAWHHU, 3ACOUIBIIOT0 JOBOAUTHCS KOHCTATyBaTH
NeBHI OOMEXeHHS. Aule, MpH LBOMY CIIJ HAroJOCUTH, IO Oyab-siIK€ CBaBULII
HENpPUITyCTHME, TepeayciM 3 OOKy OpraHiB J€p)KaBHOI BIaJH, MiCIIEBOTO
CaMOBpSIIyBaHHS, 11X TMOCaJoBUX 1 ciayx0oBux oci6. Bapro mnam’sratu, 110
KOHCTUTYLIIHI mpaBa 1 cBOOOAM € (yHIaMEHTAJIBHOIO OCHOBOIO ICHYBaHHS Ta
PO3BUTKY YKPAaiHCHKOTO HApOAy, a TOMY Jiep>kaBa 3000B’s13aHa CTBOPIOBATH €(PEKTUBHI
OprasizaiiifHO-IpaBoOBl MEXaHI3MHU JUIsl iXHBOI peaiizailii. bpak Takux MexaH13MiB
HIBEJIIOE CYTHICTh KOHCTUTYLIMHUX MPaB 1 CBOOO, OCKUIBKU IPU3BOJIUTH 10 TOTO, 110

BOHHM CTalOTh JCKIapAaTUBHUMHU, a 1€ € HEIIPUITYCTUMHUM Y IIPaBOBiH aeprkasi [14].
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MIKHAPOJHMI JTOCBIJI 3AITIPOBA IYKEHHSII
KOMILIACHCY JIJ51 IMIVIEMEHTALIT B HAIIIOHAJIBHE
3AKOHOJABCTBO

COMPLIANCE: INTERNATIONAL EXPERIENCE AND
IMPLEMENTATION IN NATIONAL LEGISLATION

AHoTamiss. B HaBeieHI  CTaTTI PO3TISAAOTHCA MIAXOIW JI0 PO3YMIHHS
KOMILJIA€HC 3aXOM1B JUIS MIJBUILEHHS 1HBECTULIIMHOI MpUBaOIMBOCTI MiAMPUEMCTBA HA
MDKHAPOJHINA apeHi 3 ypaxXyBaHHSA KPUTEPIiB €(heKTUBHOTO KOHTPOJIO, CTAOIBHOCTI
yHIpaBiiHHS, ()1IHAHCOBOTO PO3BUTKY, MATPUMAHHSA Ta OKPAIIEHHS ITOBOT pemyTallii.

HeoOxigHicTh 3ampoBaJPKEHHs] KOMIUIAEHCY B YKpaiHChKE 3aKOHOAABCTBO
3YMOBITIOETBCST 1 TOCTPOIO HEOOX1THICTh MICISIBOEHHOTO €KOHOMIYHOTO PO3BUTKY, 1O
MOKJIMBE 3aBJISIKY 3aTy4YCHHSIM 1HO3€MHHX 1HBECTHIIIM Ta HEBIAMOBIAHOCT1 PUBUKOBUM
KPUTEPIsIM KOHTApreHTa, CEepPel SKUX TaKOXK € PU3MKOBE MICIIC3HAXO/KCHHS (30HA
BCJICHHS aKTUBHUX OOMOBHX JIiH).

KommiaeHC KOHTpOJb B CTaTTI PO3MVISIAAETHCSA SIK OJMH 13 3aXO[iB, IO
MOIIMPIOE CBOIO J110 HE TUTHMK HA KOPYIIIIHHI PU3UKH, a ¥ Ha MOPYIIEHHS €TUIHUX
HOpPM TIJNPUEMCTBOM YHM MOro TMOCAJOBUMHM OCOOaMHu, IO TsSTHE 3a co0O0o

BIIMOBIAQIBHICTh CaMe€ IOpUAWYHOT 0coOM 1 KpIM HaKJIaJCHHS CaHKIIIH
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KOHTPOJIIOIOYMMH OpraHaMU MOXKE TaKOK MPHU3BECTU 1 J0 IOCIOAAPCHKUX CAHKLIH,
3HUKEHHS peryTallii Ta piHaHCOBUX IMOKa3HHKIB.

baraTorpanHicTh KOMIUTA€HCY NPOJAEMOHCTPOBAHO Ha TMPHUKIAIl CyIOBOI
npaxktuku CIIIA, ne po3risiianoch AeKiibKa CKIaJ0BUX BIIIOBIAATIBHOCTI IOPUIAUYHOT
ocobu. Buznaueno, mjo Ykpaina Bxke 3poOuia MmeBHI KPOKH 0 IMITIEMEHTallii HOpM
KOMIUTA€HCY B HAI[lOHAJbHI HOPMAaTHBHO-NIPABOBI aKTH , MPOTE MOKH HI0 BOHH
00MexyroThes piHaHCOBOO ( OaHKIBChKA cdepa) 1 KOPYHIIIHHOI CKIAT0BOIO, 110 HE
BIJINOBIJIa€ CTaHAAPTaM KOMEPLIHHOIO KOMILJIAEHCY B MOBHIM Mipi.

€IMHIMHI KOMIUTA€HC-aKTaMU Ha JaHUM MOMEHT € MOKH 110 JokalbH1 Koneke
KOPIIOPAaTUBHOI €THKU Ta KoJeKc KOpHMOpaTUBHOIO YIPaBIIHHA, SKI Y€pe3 CBOIO
HEOOOB'SI3KOBICTh 1 HE MOPOUKYIOTh CYAOBHX NPELENEHTIB, a TIyMadyeHHs
KOMIUIA€HCY OOMEXMWJIOCh JBOMa HOPMAaTMBHUMHU aKTaMH, SKi PO3KPHUBAIOTh HOro
MOHATTS JIMIIE B 3HA4Y€HHI MNeBHOI cdepu (OaHkiBChKOi). B crarri Takox
PO3TISAAIOTHCS TIEPEAYMOBH 3alIPOBAKEHHSI KOMILTAEHCY B YKpaiHi uepe3 pO3BUTOK
npuHIUMIIB «corporate liability» Ta «corporate social responsibility».

KurouoBi ciioBa: MDKHApOAHI IHBECTHI[ll, KOMIUIA€HC, KOPIOpPATHUBHE
YOpaBIIHHS, pemyTallis, pPHU3UKOBUM  KOHTPAreHT, CaHKIlli, TOCHOJapChKi

MPaBOBITHOCUHH, FOPUIUYHI 0COOH, BIANOBIAANIBHICTh FOPUAMYHUX OCIO.

Abstract. This article examines approaches to understanding compliance
measures to increase the investment attractiveness of an enterprise in the international
arena, taking into account the criteria of effective control, management stability,
financial development, maintenance and improvement of business reputation.

The need to introduce compliance into Ukrainian legislation is also due to the
urgent need for post-war economic development, which is possible thanks to the
attraction of foreign investments and non-compliance with the counterparty's risk
criteria, which also includes a risky location (a zone of active hostilities).

Compliance control is considered in the article as one of the measures that
extends its effect not only to corruption risks, but also to the violation of ethical norms

by the enterprise or its officials, which entails the responsibility of the legal entity itself
9



and, in addition to the imposition of sanctions by the controlling authorities, may also
lead to economic sanctions, reduction of reputation and financial indicators.

The multifaceted nature of compliance is demonstrated on the example of US
judicial practice, where several components of the responsibility of a legal entity were
considered. It was determined that Ukraine has already taken certain steps towards the
implementation of compliance norms in national legal acts, but so far they are limited
to the financial (banking sphere) and corruption component, which does not fully meet
commercial compliance standards.

The only compliance acts at the moment are the local Code of Corporate Ethics
and the Code of Corporate Governance, which, due to their non-binding nature, do not
create court precedents, and the interpretation of compliance is limited to two
normative acts, which reveal its concept only in the sense of a certain sphere (banking).
The article also considers the prerequisites for the introduction of compliance in
Ukraine through the development of the principles of “corporate liability" and
"corporate social responsibility".

Keywords: international investments, compliance, corporate governance,
reputation, risk counterparty, sanctions, economic legal relations, legal entities,

liability of legal entities.

IHocTanoBka npoodJiemu. BKiItoUeHHS TOHATTSA KOMILIAEHCY 10 TOCMOAAPCHKUX
MPaBOBIIHOCUH 3YMOBJICHUH 3aJlyd€HHSIM 1HO3E€MHHX 1HBECTHIIIH, OOOB’S3KOBOIO
YMOBOIO SIKHX € BIJICYTHICTh PU3MKIB Ta CTaOLIbHICTh YHPABIIHHS MIJIPUEMCTBOM.
Came BMpoOBaHKEHHSI KOPIIOPATHBHOTO KOMIUIAEHCY € 0a30BUM KPHUTEPIEM peryTarlii
KOMITaHii, M0 MPETeHAY€ Ha BIAMOBIAHICTh MIXKHAPOJHUM IPUHIIUIIAM BEJCHHS
MATPUEMHHUITBKOT JISTTBHOCTI. | X0ua KOpmopaTUBHUN KOMILIAEHC BUCTYTIAE OJHUM 13
KPUTEPIiB BJIaJIOTO KOPIOPATUBHOTO YNPABIIHHA, BIH HE HA0YB YITKOIO HOPMATHUBHO-
IPaBOBOTO 3aKPIIJICHHS B HAllIOHAJIbHOMY FOCIOJaPChKOMY 3aKOHO/IABCTBI.

CraH onpanoBaHHsA 00paHOi NPo0JIeMAaTHKH, AHAJII3 OCTAHHIX MyO0iKamii
Ta JA0CJHiIKeHb. [[OHATTS KOMILIA€HCY MOXKIIMBO AOCHIKYBATH B 0aratbox ramty3six

mpaBa, aj€ 3 NPU3MH TOCIOAAPCHKUX TPABOBIAHOCHH BOHO CTajo OO0’ €KTOM
92



JTOCHIDKEHb  MO0KapOBCHKOTO M.IO., Cunopenko /I, OcCBI€HKO 0.,
3aBeperneBoi0Apomenko B.A., Tpyou B.I. ta in.

Merta crarTi. BuokpemuTn TeHeHIii Ta pakTOpu PO3BUTKY KOMJIA€HC-3aXO0/IiB
Ha mnpukianl goceimy CIHIA B po3pi3i MOXIMBOI IMIIEMEHTAIllT HOPM IS
3aMpOBAKEHHS  IOTPUMAHHS BUINE3TaJ]aHOTO TPUHIUITY B  YKPAiHCBKOMY
3aKOHOJIAaBCTBI. 3’sICyBaTH TE€peBard BIPOBAHKCHHS KOMIUIAEHC-KOHTPOJIb 3aXOJIiB
JUISL TIITPUEMHHUIITBA B ACTIEKTI peryTalifHuX Ta (piHAHCOBUX IMOKA3HUKIB.

Buxinan ocHoBHOro martepiajy. [IOHATTS KOMIUTa€HCY € BIJHOCHO HOBHM B
npaBoBoMy Tpoctopi. B kinii 20 cTopiyds mii HUM PO3YMUIM HU3KY 3aXOJiB, IO
JI03BOJISUIM KOMTAHIi BIAMOBIAATH TIEBHUM KPUTEPIsIM, TaKUM SIK 3aKOHOJABCTBO,
3BHYasM JUIOBOTO 0OOpPOTY, MIKHApOJHOMY IpaBy. Taka yHidikallis HE JHIIE
J03BOJIMJIa  3PIBHATA  CYO’€KTIB  TOCMOJApPIOBAaHHA  MpU  3AIACHEHHI  1X
30BHIIIHBOEKOHOMIYHOI [JISJIBHOCTI, @ W BperyimoBajga OUIbII TIUMOOKI KpHTepli
AKICHOTO ()YHKLIOHYBaHHA KOMIaHiil. DyHKIIOHYBaHHS KOMIUIAE€HCY MOKJIMKAHO
3aXMCTUTH TIpaBa aKI[IOHEPIB Ta TApAHTYBATU PIBHE CTABJICHHS /10 HUX, €(EKTUBHICTD
Ta BIAKPUTICTH KOPIIOPATUBHOTO yTpaBiiHHs. CaMe JOCATHEHHS BUIIETIEPEPaXxOBAHUX
KPUTEPIiB CIPUSATUME BiMOBITHOCTI A1SIbHOCTI KOMIIAHIT TPUHITATIAM, TIepea0adeHIX
Oprasi3aini€ero eKOHOMIYHOTO CIIBPOOITHHUIITBA Ta PO3BUTKY [1].

CyTHICTh KOMIUIAEHCY HaWKpalle po3KpUTH vepe3 Horo (yHkKuii: epexTuBHE
yOPaBIIHHS PU3UKaMU, 301IbIIIEHHS PiBHS KamiTami3allli 613Hecy, IiABUIIIEHHS TI0XOTY
Ta BApPTOCTI aKIlii, AUCIUIIIIHYBaHHS MEHEPKMEHTY, 3a0€31eUeHHs B3a€MOBUT1THUX
BIJTHOCUH 3 CTEHKXOJIIEpaMHu, TiABUIICHHS KOHKYPEHTO3/IaTHOCT1, CTBOPEHHS HOBUX,
e(eKTUBHUX HOPM JiTI0OBOr0 obopoty [2, c. 182-183].

[likaBuM € Te, 1110 HOPMU HAI[IOHAJIBLHOTO 3aKOHO/IABCTBA MICTUJIM BU3HAUYCHHS
MOHATTS KOMIUIaeHC. B MeToaudyHuX peKOMEHIAIlIAX I00 BIOCKOHAICHHS
KOPIIOPATUBHOTO yrpaBiaiHHA B 0ankax Ykpainu Ne 98 Bix 28.03.2007 poky MiCTHIIOCS
BHU3HAYCHHS KOMIUIAEHCY B 3HAYCHHI JOTPUMAHHS HalllOHAJIBHOTO 3aKOHOJ/IaBCTBA Ta
BHYTpimHIX mpoueayp [3]. B po3ymiHHI 1bOrO HOPMATHBHOTO AaKTy JAOTPUMAHHS
IpaBUJI, HOPM, CTaHJAPTIB CTOCYBAJIOCHh O0AHKIBCHKOI MisUTbHOCTI. Ileli HopMaTUBHO-

MpPaBOBHI aKT BTPATUB YHMHHICTb, a BXK€ B MeETOAWYHMX pPEKOMEHIAISX MO0
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opraHizailii KOpIOpaTHBHOIO yIpaBiiHHA B OaHkax Ykpainu Ne 814-pur Bifg
03.12.2018 poky Xo4 1 MPUCYTHE TOHATTS KOMIUIAEHCY, ajié HOPMATHBHOIO
BU3HAUCHHSI MOro HEMae, XO0Y 1 3a3HA4YacThCs, [0 HEBIJ €MHOIO YaCTHHOIO
KOMIUJIA€EHCY € MPOBAKEHHS KOHTPOJIIO 32 JOTPUMAHHSAM HOPM, IO € CKJIaJ0BOIO
BHYTPILIIHBOTO KOHTPOJIO [4].

EdextuBHICTh KOMIUTa€HC-QYHKIIT MOXHA MPOJEMOHCTPYBAaTH HA TPUKIIAIL
OI[IHKA KOHTpareHTa Ha KpuTepii pu3uky. B HalloHalIbHOMY TOCHOAAPCHKOMY
3aKOHOJIAaBCTBl MICTUTBCSI MOHATTSA «(PIKTUBHE MIANPUEMHHUITBO», MPOTE HE MOKHA
oOMeXyBaTHCs JIMILE KpUTEpieM (PIKTUBHOCTI I BIJHECEHHS KOHTpareHTra o
Kateropii puzukoBux. i boro HeoOX1HO OpaTH /10 yBaru Ouibiie (akTopiB, TAKUX
gK: JeEeKTH MpaBoCyO €KTHOCTI ( BIJICYTHICTh peecTpalii abo HeBipHa ¢opma
cy0’eKkTa TOCMOAApPIOBAHHA), aHalli3 CYJOBUX DPIIIEHb 3a Yy4acTi KOHTpareHra,
MOJIATKOBUN KOHTPOJIb Cy0’€KTa TOCHOJAPIOBAHHS, BIJICYTHICTH JILEH3YBaHHA, Y
BUIAJIKY SIKIIO X OTPUMAaHHS MepeadadyeHo 3aKOHOJaBCTBOM, BIJCYTHICTh HaIITHOTO
MICIIe3HaXO/DKCHHS (HAMPUKIIAJ, PEECTpallis MIAMPUEMCTBA HA TEPUTOPIi BEICHHS
aKTUBHMX OOMOBHMX Jiil Mmicis MOYAaTKy TaKUX TMOAl), BHUBYEHHS KIHLIEBUX
OeHedimiapiB UM MOB’s3aHUX 0Ci0, HASBHICTh CTATYTHUX OOMEXEHB, BIICYTHINA 4d
3aMajui J0CBIJ BEACHHS MEBHOI MIAMPUEMHHUIIBKOI MISUIBHOCTI, (PIHAHCOB1 3BITHOCTI
MIIITPUEMCTBA.

Ockibku B YKpaiHi BIICYTHI 3aKOHOJIaBUl HOPMH IMIIEPATUBHOTO XapaKTepy —
BITPOBAKCHHSI KOMIUIAEHCY € CIOBUIRHEHUM IPOILIECOM, IO MPUTAMaHHHUK JIHIIE
KOpropariisiM, $Ki BHXOASITh 3a MEXKI BITYM3HSHOTO PHHKY 1 OOpIOThCS 3a
KOHKYPEHTOCTIPOMOXXHICTh Ha MDKHapOJHIM apeHi. 3 oOrmsaay Ha Te, 110
€BPOIHTErpalliiHl mpouecd B YKpaiHi HaOUparoTh OOEpTiB, BaXJIMBUM € U
IMITJIEMEHTAIlE MDKHAPOJIHOTO JOCBiMYy (OpPMyBaHHS CTaHIAPTIB CTBOPCHHS Ta
BeJICHHs O13HECY 3a JOMOMOIOI0 NMPABOBUX 1HCTPYMEHTIB, SIKMUM 1 € KOMIUIA€HC [5, c.
250].

He 3Baxatoun Ha 1e, Bce OUIBIIOI MOMYJSIPHOCTI € AaKIEHTYBaHHS YBaru
BEJIUKOro O13HEeCy Ha JIOTPUMAaHHI MpaBUJI KOPIOPATHUBHOI €TUKH Ta KOMILIAEHCY.

CaMe koOMIUTa€HC 3a0e3nevyye eKCTEPUTOpiaibHI BUMOTU JO YHPAaBIiHHS O13HECOM,
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CTablIBbHICTh MDKHAPOIHUX €KOHOMIYHHUX 3B’SI3K1B, CTAOUTBHUN PO3BUTOK O13HECY Ha
HalllOHAJILHOMY PIBHI Ta JOoTpuMaHHs npuHuny good statement. IIpote, B Ykpaini
MOKH 1110 HaOyBa€ MOMYJISPHOCTI JIUIIIE TOJaTKOBUH Ta aHTUKOPYTLIHHUNA KOMIIJIA€HC.

OCKUIBKM MU PO3TJISIIAEMO TOCHOJIAPCHKO-TIPABOBUM aCMEKT 3aCTOCYBaHHS
KOMIUTA€HC, TO OKPEMY yBary BapTO MPUILISATH caMe€ TOCIOAapChKUM CAHKIIAM 3a
MOPYIIEHHS HOPM KOMIUIA€HCY, HE3BAXKAIOYM HA Te€, IO Takl [ISHHA MOXYTb
BHU3HABATUCH 1 KPUMIHAJIBHO KapaHUMHU.

Haiipnanmimum npukiagoMm 3acTocyBaHHA KomiuiaeHcy € Hopmu CIIA. Jlng
IbOTO BAapTO 3BEPHYTUCH JO IMEPIIOTO B CBITI 3aKOHY NP0 3a00pOHY MIAKYILY
0CaJOBUX 0C10, 1110 Nepedavae NpUHHATTS KOMIIAHISIMU KOMILJIA€HC-TIPOrpaM 3aKoH
CIIA «IIpo 60poTh0Oy 3 MpakTUKOI MOPYLIEHb 3a KopaoHom» 1977 p. [6]. B
KOHTEKCTI [IbOrO HOPMaTUBHOT'O aKTy BaXJIMBUM € caMme 3000B'13aHHS 3alIPOBaPKEHHS
KOMIUTA€HC-3aX0/[IB  Ta TOCHJICHOTO KOHTPOJIIO 3a BEICHHSM BHYTPIIIHBOI
NOKyMeHTalli. BiACyTHICTb BIJKPUTOCTI JaHUX BHYTPIIIHBOI JOKyMEHTalli Ta
KOMJIA€HC-KOHTPOJII0 3 OOKY TOII-MEHEHKMEHTY TATHE 3a COOOI0 BiANOBIIAIBHICTH
BIJIMOBIAHO JI0 BUILIE3a3HAYEHOTO 3aKOHY.

JUis  yKpaiHCBKOTO MIANPUEMHULITBA 1€ 3aKOH MOXE 3aCTOCOBYBATHUChH
BIJIMOBITHO 10 MiXHapoaHoro norosopy Mixk CHIA Ta YkpaiHoro, HE3BaXKarouu Ha
HaI[lOHAJIbHE 3aKOHO/IAaBCTBO, Y BUTIAJIKY SKIIIO:

1. I'ocoapchbki MPaBOBITHOCHHU 3 €MITEHTOM IO BUITYCTHB CBOI IIIHHI
narnepu ( akiii) Ha Teputopii CIIIA a6o mignamae min 3BiTHICTH Kowmicii 3 miHHUX
narnepiB Ta O1piK;

2. locriogapchki  TIPABOBIAHOCHMHHM — CTOCYETBCS  JOMIIWJIS, 1O €
rpomaassHuHOM, pe3uneHToM CIIIA abo cy0’eKToM TocrmoaapioBaHHs, 10 MOIIHPIOE
cBoto mismpHICTh Ha CIIIA un xoua 6 3apeectpoBanuii Ha Teputopii CIIIA.

[Ilo cTocyeThcss MalHOBUX CAHKIIIM 32 IIMM 3aKOHOM, TO iiX PO3MIp CIOHYKAa€e
Ccy0’€KTIB rOCIOAapIOBaHHs JOTPUMYBATHUCh BUIIE3a3HAUYCHUX KOMILIAEHC-3aXO0/IIB B
CBOI#l AISUTBHOCTI, OCKUJIBKH CyMa ITpady Moxke aocsiratd 2 MiH AojapiB abo BABIYl
NEePEeBUIILYBaTH BUTO/Y, IKYy KOMIaHis oTpuMaia 0 y BUMIAJKy HEPABOMIPHOI OTUIATH

1 MAKYTy 1HO3€MHOI TT0CaI0BOi 0COOH.
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DakTUYHO, MOPYILIEHHS KOMIUIAEHCY TSTHE 3a COOOI0 HE JIMIIE IOPUIUYHY
BIIMOBIAQIBHICTh, @ W penmyTaliiHi BTpaTH, SKi Oe3locepeaHbOo TOB sA3aHl 3
CKacyBaHHSM JILIEH31i, MO3BOJIIB, MPHU3YNMHUHEHHS MIiSUTbHOCTI, CKacCyBaHHS pSAy
onepauiid. [IpukiaqoM KOMIUTA€HC-KOHTPOJIO € BIPOBAKEHHS MOro B KOMIAHIi
«MTC», skuit micns Buxony Ha Oipxxy Hero-Mopky Tepen®adnB He JHIIE KOPCTKi
BHYTPIIIHI TpaBUjia KOMIUIA€HC-KOHTPOJIO, a W BUMAaraioTh MHOro BiJ CBOIX
KOHTpareHTiB, rnepeadayaloyu 1€ B JIOTOBOpaxX, OCKUIBKMA Taki MPaBOBIIHOCHHH €
PU3BUKOBUMH 1 MOXXYTh HETaTHBHO BIUIMHYTH Ha pemyTalilo Ta (PIHAHCOBI YCHIKH
Kopropartii [7].

[lixaBoro € Takox cmpaBa 2016 poky kopmnopauii Teva Pharmaceuticals.
Komrmasis sk 0MH 13 TPOBIIHUX KOHTPAreHTIB Ha pUHKY (papMalileBTUYHO1T TPOYKIIIi
3BHHYBadyBaJlach y MIAKYII OCaI0BUX 0c10 B chepi OXOPOHH 3A0POB’ S B Psijii KpaiH,
B TOMY 4HMCHl 1 B YKpaiHi. 3a pe3yiabTaTaMu pO3IJIAly CIIPpaBU KOMIIaHIS OTrOIHIIACh
Ha CIUIaTy CaHKIii B po3Mipi 519 MiUTbIHOHIB J101apiB Ta 3000B’s13a/1ach 3aMpPOBAJAUTH
KOMIIJIA€HC-MOHITOPUHT Ha 3 poku. BoaHouac B 0/HIM 13 KpaiH KOMITaHisl TOBHICTIO
BTpaTUjia CBOIO YacTKy Ha pHUHKY, TOOTO ii mnpoaykuiro Oyiao 3a00pOHEHO
PO3IOBCIO/KYBATH, 110 TIPU3BEI0 A0 BTpatu 1,5% Bij BapTOCTI 1iH HA BJIACHI aKIlii.
BoaHouac, Taki JKOpCTKI 3aX0Jy BHUSBUJIMCH NMOM SKIIEHUMH 332 PaxXyHOK CITIBHpalll
KOMIaH1i B pO3TJIsi/il CIIPABH Ta pO3MOYATOI MPOIEAYPU CaHAILi.

Cxoxoro Oyna 1 cmpaBa Vipelcom, Telia, MTS, 1mi kommadii BeJu CBOIO
NiAOPUEMHUIIBKY AiSUIBHICT B cepl MOOUIBHOrO 3B 3Ky OyJiM 3BHUHYBAuy€HI y
KOPYIUIAHUX 3B’sI3Kax 3 MOCaZOBLSMH Y30ekuctany. He3akoHHI BUIIaTH KOMIaHI1
MacKyBaJIH TiJ] OJaro/IiiiH1 oKepPTBU. SIK CaHKIIit0 OYyJI0 MPU3HAYEHO CIUIATy mTpady
y po3Mipi 2,6 MIIpa AOJapiB Ta BCTAHOBJIEHHS KOMIUJIAEHC-MOHITOPUHTY Ha 3 poku [8].

Sxio nepeiTy BiJ OLIBII I100ATBHUX MPUKIAAIB, 10 3/1aBajocs O He3HAYHUX,
TO YyJOBO TPOCIIIKOBYEThCS I1HCTHTYT KOpropaTtuBHOTO KomiutaeHcy B CIIA,
OCKIJIbKH BIJIIOBIJABHICTB 32 /111 ClIIBpOOITHUKIB Hece koMnaHig. HacTymnHi npuknanu
MOXYTh 3JIaTHCS CyTO (hopmaini3oBaHMMH, aj€ BOHM HAaMKpalle IEeMOHCTPYIOThb
BIJIMOBIAAIBHICTh KOMITAHIN 3a HE3aMpOBaXKEHHS a00 He eeKTHUBHE BIPOBAKCHHS

3aX0/11B KOMILJIA€HC-KOHTPOJIIO HA MiIPUEMCTBI.
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Tak, B copasi 1939 poky, Dollar S.S. Co.v. United States kommanito 0yJo
IMPUTATHYTO JIO BIAMOBITAIBLHOCTI 3a Jii OJHOTO 3 HOTO CHIBPOOITHHKIB, a came
BUKHUJAHHS CMITTS B OKeaH. He3Bakaroum Ha Te, IO MPEACTABHUKH KOMITaHii
JOBOJMIIM BXKHUTTS BCIX HEOOXITHHUX 3aXOMIB Ta BIJICYTHICTh 3000B’S3aHHS HECTH
BIJIMTOBIIATLHICTG 32 JIii MpaIliBHUKA, CY/]] 3aJIUIINB I1i apryMeHTH 0e3 yBaru [9].

B cmpasi komnanii Hilton Hotels Corporation cyn He B3B 10 yBaru apryMeHTH
KOpIoparlii Ta MPUTATHYB KOMITaHi0 710 BIAMOBIAAIBHOCTI 3a Jii MEHEKepa, KUl B
MpOoLIeIypl 3aKyITIBEJb O€3M1ICTaBHO BIIMOBHBCS IiAnucyBaTH norosip [10; 11].

Taka Ge3albTepHATUBHICTD PILIEHb CYAy 3YMOBIIOETHCS JIBOMA MPUHITUTIAMHU.
[To-nepiie, mocamoBa oco0a, MPAIiBHUKIB MIANPUEMCTBA BUYWHSAE TEBHI [1i abo
O€3IIJBHICTh YMM BIUIMBA€E Ha PEMyTaliio, (IHAHCOBI TNMOKAa3HHKU Ta PO3BUTOK
kopropartii. [To-apyre, mocagoBi 0coOu MANPUEMCTBA € HAKUMAaHUMU TPaIliBHUKAMH
Ta KOHTPOJIOETHCS CyOl€KTOM TrocrojaproBaHHS TO 1 BIAMOBIAAIBHICTH MOBHUHEH
HecTH ocTaHHIM. Came 3aBISKH TOKJIAJICHHIO TaKOi BIJIMOBIIAJIBHOCTI Ha Cy0’€KTa
H1TPHEMHMITBLKOI TISTTBHOCTI BiH CTa€ O1IbII1 BMOTHBOBAHU BIIPOBAKYBATH 3aX0/IH
KOMILJIA€HC-KOHTPOJIIO Ha MIANPUEMCTBI 3aJIsl YHUKHEHHSI MOMIOHUX CHUTyallil B
MaiOyTHbOMY.

3acToCyBaHHS KOMIUIAEHCY MOJIATAE y BIAMOBIAHOCTI HOPMaM 3aKOHOJIaBCTBA,
KOPIIOPATUBHOI €TUKHU, TaTy3E€BHUX MPABWII 1 CTAHIAPTIB. PU3MKN HETOTpUMaHHS TaKUX
HOPM MOXXYTbh BUJIMBATUCH B TOCIIOIAPCHKI CaHKIIT 400 CaHKIIIT PeTyII0I0UnX OpraHiB,
(b1HaHCOBI Ta pemyTaliiiHi BTPaTH.

KoprnopatuBamii KOMIUTa€HC HE OOMEXYETHhCS JIMINE BUIC3a3HAYCHUMH
XxapakTepuctTukamMu. KpiM HOpPM KOpPIIOPAaTMBHOI €THUKH TOHSTTS KOMIUIAEHC
OXOIUTIOETHCSL PEryJIIOBaHHS KOH(IIIKTY 1HTEpeciB, mpolec i1HGOPMYBAaHHS PO
MOPYIIEHHS KOPMOPAaTUBHOI €THKW, JAOTPUMAHHSA MPHUHIUIIB  J00pPOCOBICHOT
KOHKYPEHIIii, 1[0 BUMAraeTbCsl HE JIMIIE B1J KOpHopailii B JIOMY, a i BiJl KOKHOTO
mpaiiBHUKA B 1OTO JISTILHOCTI.

Baprto Bim3HauuTH, 1m0 B YKpaiHi, IO JA€AKl €JIEeMEHTH KOPIOPATUBHOTO
KOMILUIA€HCY BiJOOpa)KeH1 B HAIllOHAJIBLHOMY 3aKOHOJABCTBI YKpaiHU, HaNpUKIaa

3aMpoBaKEHHS MOHATTS KOPIOPATUBHOTO CEKpeTapsi, B1IOOPaKEHO aHTHUKOPYMIIiiHI
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HOPMH B aKI[IOHEPHUX TOBAPUCTBAX, BITOOPA)KEHO HOPMHU MPOTHU/IIT HETOOPOCOBICHIN
KOHKYPEHIlli, MpOTe CIHEeUiaIbHUA JOKYMEHT 3 IMIIEPaTUBHOIO HOPMOIO IOO
000B’SI3KOBOCTI MPOBAIKEHHS TAKUX MPHUHIIMIIIB BIICYTHIM.

Ha >xanb, y BITUYM3HSHOMY 3aKOHOJABCTBI KOMIUIAEHC TIIYMAUYUTHCS JIMIIE B
JIOKAJIbHUX aKTax, TakuX sk Kojekc kopnopaTuBHOi €TUKH. B cy0Biif ke mpakTHili 11e
MOHSTTS PO3TJISIIAETHCS JUIIE B po3pi3i (iHAHCOBOI AISUIBHOCTI Ta TaKl PIIICHHS
CTOCYIOTHCSI B OCHOBHOMY IPHUTSATHEHHS JI0 aMIHICTPATUBHOI BiAMOBIJaILHOCTI.

CynoBa mpakTHKa HE MiCTUTh TIPELIECHTIB 3BEPHEHHSI 11010 MOPYLICHHS HOPM
KOPIIOPATUBHOI'O KOMIUIAEHCY, OCKIJIBKU BIH € HEOOOB SI3KOBUM JI0 3aIIPOBAKECHH,
X0Ya Ha MPaKTHII BUIAJIKIB MOPYLIECHHS MOCAJOBUMHU 0COOaMU HOPM KOPIIOPATUBHOTO
YOPaBIiHHS € TOCTATHHO MOITHPEHUM.

Ha npuxnagi CHIA  mOpocimigKOBY€ThCS, IO  YCTAJ€HHA  MPaKTUKH
KOPIIOPaTUBHOTO KOMIUTAEHCY 3YMOBJICHO JABOMa MpHUHIUIIaMU «corporate liability»
Ta «corporate social responsibility». Ilepmia 3ymoBIOBanach 3aKOHOJABUUM
3aKpITUICHHSIM BIIMOBIJATHHOCTI IOPUIMYHOT O0COOM 3a il CBOIX MOCAZOBHX OCIO
(cpaBu PO KOPYMUIKHHI HOPYIIEHHS ), IPYyTra ) CTOCYBajlach BIANOBIIAIBHICTIO TIEPE]T
CIOKMBaYaMH Ta KOHTpareHTamH 3a Jii CBOIX IOCaJ0BUX OCI0, IO cymnepedarb
MOpPAJIbHUM Ta €ETUYHUM HOpMaM (CIpaBy PO HEETUYHI /i1 CiBPOOITHHUKIB).

Amnanory «corporate liability» B YkpaiHi HeMae, OCKUIbKY IOpUAHYHA 0cO0a HE
€ cy0’€KTOM 3JI0YMHY, HATOMICTh «corporate social responsibility» yacTKOBO pUCyTHE
B IIMBUIBHUX TMPaBOBIAHOCUH (BIAIIKOAYBAaHHS IIIKOJW, 3aBJaHOI IMpalliBHUKOM
MIIIPUEMCTBA) Ta YaCTKOBO B TOCTOJAPCHKHUX IMPABOBITHOCHUHAX, KOJU CYO’ €KTOM
BIJIMOBIATFHOCTI € IOpUIWYHA 0co0a, ajie 0e3 aKIeHTyBaHHI yBard Ha HEJOJIKax
KOMILJIAEHC-KOHTPOJIIO Ta BUHU OJTHOTO 3 CIIBPOOITHUKIB.

BucHoBku Ta nmpono3uuii. KopnopatuBHUII KOMITJIA€HC € HOBUM SIBUILIEM SIK
JUTSI HAalllOHAJIBHOTO 3aKOHO/IABCTBA YKpPAiHU TaK 1 JJIs MPAKTUKU 3apyODKHUX KpaiH.
IIpote, na mpukiani CIIA po3risiHyTo epeKTUBHICTH Horo 3actocyBaHHs. B Ykpaini
BIIPOBAHKCHHS KOMITJIAEHCY TOKH 1110 3BOJUTHCS 10 (hiHAHCOBOTO Ta KOPYIIIHHOTO
aCIeKTiB, XO04Ya Ha MPAKTHUIll 1€ MOHATTS He oOMexxkeHe. DAKTUYHO KOMIUIAEHCOM

HA3MBA€TbCA JOTpUMaHHSA HopM. [IpaBmy 1 cTaHgapTiB BEACHHS TOCHOAAPCHKOI
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JUSITBHOCTI JIJIS1 YIIPABIIHHS PU3UKAMH KOMIIaH11, CTab1IbHOTO PO3BUTKY, ITiJIBUIIICHHS
JOX1THOCT1 O13HECY Ta BIJCYTHICTbh KPUTEPIiB PU3MKOBOIO KOHTpAreHTa JJIsl y4acTi B
MDKHApOJHHUX TOCIOAPChKUX MPpaBOBIAHOCKHHAX. | X04a KOMITIa€eHC, BKIIIOUAE B cede
KOPYIILIHHY CKJIaJIOBY, BIH MOIIMPIOETHCS HA BIHOCHUHU 3 1HO3EMHUMHM MOCAI0BUMHU
ocobaMM Ta SIK HACTIAOK TATHE 3a COOOI0 HE JIMILIE CAHKINI BiJ KOHTPOIIOIOYHX
OprafiB, a W TOCMOJApChKI CaHKIIi BiJ KOHTPAreHTIB, 3HWKEHHsS pemyTaiii Ta
¢db1HaHCOBOT MPUBAOIMBOCTI IMiIMPUEMCTBA.

Came 3ampoBa/pKEHHS B HAILlOHAJIBHOMY 3aKOHOJABCTBI 0OOOB’SI3KOBOCTI
JOTPUMaHHS HOPM KOMIUIA€HC-KOHTPOJIIO 3YMOBHUTH OUIBIIY INPUBaOJIMBICTH
YKPaTHCHKUX MIANPUEMCTB JIJIsl IHO3EMHHUX 1HBECTHUIIIM Ta 3MOKE HIBEIIOBATH PU3UKOBI
(hakTOpH MICIIE3HAXO/KEHHS B YMOBAX BIWHH, 110 3HAYHO CIIPUSATUME MICIIBOEHHOMY

B1JIHOBJICHHIO €KOHOMIYHHUX TPOIIECIB KpaiHH.
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BIAOMOCTI NPO ABTOPIB

BATUI'THA OJIEHA MUXAWJIBHA
KaHJIUJAT I0OPUANYHUX HAYK, TOLEHT,

JOLIEHT KadeIpy KOHCTUTYLIMHOTO, aMIHICTPATUBHOTO,
€KOJIOTTYHOT'O Ta TPYAOBOTO MpaBa
[TonTaBCHKOTO IOPUAMYHOTO IHCTUTYTY
HarioHansHOTO IOPUINYHOTO YHIBEPCUTETY
imeni SIpocmaBa Myaporo.

I'PULHEHKO I'AJIMHA I'PUT'OPIBHA
KaHIUAAT IOPUANYHUX HAyK, TOIEHT Kadeapu [MUBLIHHOTO,
rocroJIapchKoTo 1 (PiIHAHCOBOTO MpaBa
[TonTaBChKOrO OPUIUYHOTO IHCTUTYTY
HarnioHansHOTo IOpUIMYHOTO YHIBEPCUTETY
iMeHi1 Spocnasa Mynporo.

3YB OJIEKCIA IOPIMOBHAY
ACHUCTEHT Kadeapu MUBIILHOTO, TOCTIOIAPCHKOTO 1
¢inancoBoro npasa [lon1TaBCbKOro IOPUANYHOTO IHCTUTYTY
HarioHansHOT0 IOpUIMYHOTO YHIBEPCUTETY
iMeHi SpocnaBa Mynporo, anBokar.

M



KYLEIIAJI CBITJIAHA BIKTOPIBHA
ToKTOp (himocodcrkux HAYK, Ipodecop, mpodecop kadeapy
TEOPETUKO-TIPaBOBUX qucHumiiH [lonTaBcekoro
IOPUAMYHOTO IHCTUTYTY HallioHanmpHOTO FOPUIUIHOTO
yHiBepcuteTy iMeHi SpocnaBa Myporo,
aKaJeMiK YKpaiHChKOI akajeMii HayK.

HOTI'A IETPO NETPOBHUY
acCUCTEHT KadeIpu UBUILHOTO, TOCMOAAPCHKOTO 1
¢inancoBoro npasa [lonTaBcbKOro IOPUANYHOTO IHCTUTYTY
HarnioHaneHOro IOpUIMYHOTO YHIBEPCUTETY
iMeH1 SIpocnaBa Myporo, acmipanT XMeIbHUIBKOTO
YHIBEpCUTETY yIIpaBIiHHSA Ta npasa iMeHi JIeoHina
KO3pK0OBa, MOJIOIINI HAYKOBUM CIIBPOOITHHUK
JlaGopatopii gociiakeHHs mpodieM HalllOHAIbHOT
oe3neku B cdepi rpomazicbkoro 3a0poB's HJII BII3 im.
akan. B. B. Crammca HAIIpH Yxkpainu.

MOJXOBCBHKA ITHHA KOCTSHTHUHIBHA
KaHIUJAT IOPUANYHUX HAYK, JTOLEHT, JOLUEHT Kadeapu
KOHCTHUTYIIHOTO, aAMIHICTPATHBHOI'0, €KOJIOT'TYHOTO Ta
Tpy10BOTO TipaBa [1oaTaBChKOTO IOPUANIHOTO IHCTUTYTY
HarioHansHOT0 IOpUIUYHOTO YHIBEPCUTETY
iMeHi SpociaBa Myaporo.




HINMMKO APTEM POMAHOBUY
KaHIUAAT IOPUANIHUX HAyK, JTOIEHT, ACUCTEHT Kadeapu
[IMBUIBHOTO, TOCTIOAAPCHKOTO 1 (JiHAHCOBOTO TIpaBa
[TonTaBChKOTO IOPUAXYHOTO 1IHCTUTYTY HationansHOTrO
IOPUIUYIHOTO YHIBEPCUTETY
iMeHi fApocnaBa Mynporo, anBokar.
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